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ANNUAL MEETING OF FLORIDA STATE BAR ASSOCIATION 


The Florida State Bar Association will hold its Annual Meeting for 1930 in Orlando, the dates to be an- 
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American Bar Journal. 

It is believed that this method will make the Law Journal more useful to the members of the Florida 
bar, through the opinions being digested and commented upon. Only in instances where opinions are of excep- 
tional interest will they be published in full, beginning with the February issue. 

This change in policy has been necessitated by the greatly increased volume of opinions issuing from the 
Supreme Court of Florida, making such demands upon space in the Law Journal that other useful material 
has been crowded out. We are convinced that the advance sheets of the Southern Reporter have now be- 
come widely distributed and read, so that the Journal undoubtedly will be of more use to its readers through 
confining space given to a majority of opinions to digest and comment treatment similar to that given 
United States Supreme Court opinions in the American Bar Journal. 

With this new policy releasing considerable space in the Law Journal, members of the Florida State Bar 
Association are urged to submit all addresses before local Bar Associations and other papers and information 
that might prove of general interest to the readers of the Law Journal, mailing them promptly to the Editor. 
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FLORIDA STATE BAR ASSOCIATION 


President 
Raymer F. Maguire, 
Orlando, Florida. 


EDITOR, FLORIDA STATE BAR ASSOCIATION 
LAW JOURNAL: 


Through your columns, the committee on American 
Citizenship wishes to make a request upon the local 
associations of the State. We have decided upon a “‘Cit- 
izenship Week” to be fostered by the Florida State Bar 
Association, and have chosen the week of Washington’s 
birthday, February 16, to 22, as the time of our effort. 
The committee seeks two main objectives, namely: 

1. To use the Bar as an educational force to improve 
our citizenship, and foster a better appreciation of our 
institutions. 

2. To augment the sense of responsibility for our 
civil institutions among the members of the bar, that is 
make the bar more public minded. 

We urge all presidents and secretaries of local as- 
sociations to co-operate with us in this effort by: 

(a) Having attorneys address the public schools and 
civic clubs on the subject of the duties, responsibili- 
ties and ideals of American Citizenship. These ad- 
dresses should be by your best speakers, short, simple 
and where possible novel in the method of presentation. 
Newspaper reports should carry the bar’s message to 
the reading public. 

(b) Securing co-operation of teachers by having 
classes in history and civics devote a class period to a 
discussion of the fundamentals of civic duty. If pos- 
sible have a local attorney sit in and lead that discus- 
sion, taking care that he avoid talking the subject and 
the class to death. 

(c) Getting five minute radio speeches from all 
local broadcasting stations. 

(d) Requesting ministers and Sunday school teach- 
ers to mention the subject at their Sunday services. 
There need be no question of church and state involved. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla 


The effort is not political but civic. Not religious, but 
moral. 

(e) Reporting to committee chairman, Saturday, 
February 22, 1930, full details of observance, that is 
number of addresses by attorneys in schools and civic 
clubs, with estimate of number of persons addressed, 
number of school class discussions in which they took 
part, number of church and other religious organiza- 
tions co-operating and extent of radio addresses and 
press notices. Such a report need not be long and, how- 
ever informal, will be received gratefully. 

A WORD OF CAUTION. 

This activity is in the interest of better citizenship 
and not confined to discussions of the Constitution. If 
that hoary and changing document comes in for men- 
tion and discussion well and good, but we must leave 
something for Constitution Week and the fourth of 
July orators. Some lawyers believe the Constitution is 
well on its way to becoming a fetich with our people, 
which may not promote better citizenship: The break- 
down of individual liberty under the stress of modern 
industrialism and the subsidence of representative res- 
ponsibility with the up-surging of bureaucracy and 
minority lobbies should furnish our “Viewers-with- 
alarm,” much food for thought as well as oratory. In- 
dividual duty in the citizen and personal responsibility 
to perform that duty are the main ideas the commit- 
tee want to see our profession promote during “Citi- 
zenship Week”. And remember this is a bar activity 
and must be promoted and executed as such by the 
leaders of our profession. 

Presidents and secretaries will please co-operate 
and report. 

G. B. KNOWLES, 
Chairman, Committee on American Citizenship, Florida 
State Bar Association, Bradenton, Florida. 


3 
a" 
43, 
vi 
= 
. 


4 : FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


ORGANIZATION OF THE FIRST JUDICIAL CIRCUIT BAR ASSOCIATION 


The Bar of the First Judicial Circuit of Florida has 
formed a corporate organization, the first meeting hav- 
ing been held on the fourth Wednesday of August, 
1929, at Bagdad, in Santa Rosa county. About twenty 
members of the bar of that circuit were present, 
adopting a Charter and selecting officers for the year. 
Honorable L. L. Fabisinski, State Attorney, First Cir- 

The officers are as follows: 

Philip D. Beall, Pensacola, Fla., President. 


D. Stuart Gillis, DeFuniak Springs, Vice-Pres., Wal- 


ton County. 

T. R. James, Crestview, Fla., Vice-president for 
Okaloosa County. 

R. A. McGeachy, Milton, Fla., Vice-President, San- 
ta Rosa County. 

L. L. Fabisinski, Pensacola, Vice-Pres., for Escam- 
bia County. 

S. K. Gillis, DeFuniak Springs, executive Commit- 
teeman for Walton County. 

Purl G. Adams, Ex. Com.-man for Okaloosa County. 

Lewis V. Trueman, Ex. Com.-man for Santa Rosa 
County. 

Sam Pasco, Pensacola, Ex. Com.-man for Escambia 
County. 

John M. Coe, Pensacola, Secretary and Treasurer. 

The above officers and committeemen constitute 
the executive committee of the Association. 

This Bar Association is believed t obe unique in this 
State in having a corporate charter; it was organized 
as a corporation not for profit, under a charter granted 
by Honorable Thomas F. West, Judge of the Circuit 
Court of the First Judicial Circuit. Its corporate name 
is THE SOCIETY OF THE BAR OF THE FIRST JU- 
DICIAL CIRCUIT. 


While not specifically so determined by the bar of 
Pensacola, it is believed that this Association will sup- 
ersede the Pensacola Bar Association, which has been 
dormant for several years. 


The charter membership was held open until the 
meeting held in October, at which time the by-laws 
were adopted, and the lists closed for charter members, 
at which time the association had about forty members. 

Members are elected upon written application, en- 
dorsed by two members, by the executive committee, 
and the negative vote of one member will serve to bar 
an applicant for membership. It is hoped in this way, 


as the Association increases its influence among the 
bar, to raise the professional standard in the First Ju- 
dicial Circuit. 

Provision is also made for a committee on Legal 
Ethics and Grievances, similar in organization and pro- 
cedure as that provided in the organization of the 
American Bar Association. 

The Second meeting of the Association was held at 
DeFuniak Springs, Florida, at the Walton Hotel, on 
the Fourth Monday in September; at that meeting 
Honorable William Fisher, Solicitor of the Court of 
Record of Escambia County, gave an interesting ad- 
dress on the difficulties of law enforcement, with sug- 
gestions for a constructive program looking towards 
the simplification and strengthening of legal procedure 
in criminal cases, suggesting the abolition of the petit 
jury in misdemeanor cases, and the granting of auth- 
ority to State Attorneys, as now given to County So- 
licitors, to commence prosecution by information, 
rather than by grand jury indictment. 

The third meeting was held at Crestview, Florida, a 
business meeting at which by-laws were adopted, and 
definite plans made for the functioning of the organi- 
zation. 


On Tuesday, November 26th, a very interesting — 


meeting was held at the San Carlos Hotel, in Pensa- 
cola, the emphasis there being laid on amusement of 
the members, although several instructive addresses 
were also made, among which was that by Honorable 
John M. Coe, which has been submitted for publica- 
tion, and a discussion of the Forrest Lake decision, 
which had just been handed down at the time, by 
Honorable L. L. Fabisinski, State Attorney, First Cir- 
cuit, who participated in the prosecution of that now 
famous case. 

It is intended to continue the meetings every two 
months instead of monthly in the future, on the fourth 
Tuesday, meetings to be held alternately in the coun- 
ties in the First Judicial Circuit; the next meeting 
will be held in Santa Rosa County on the Fourth Tues- 
day in January, probably again at the Bagdad Inn. 

The interest manifested in this new Association by 
the bar of the First Circuit indicates that it is in 
a position to fill a long-felt want, and it is hoped that 
it will be of much benefit to the profession there, and 
that it may be of some use to the Florida State Bar 
Association in its program. 
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THE CONSTITUTIONAL CONVENTION OF 1787 
By COL. R. C. ALSTON, of the Atlanta Bar. 


(An address delivered before the Jacksonville Bar Association on December 6, 1929.) 


Mr. President and gentlemen of the Jacksonville 
Bar Association: It is a very great pleasure to address 
the members of the bar of this important city. My ad- 
miration for the far-sighted courage of those who have 
built and who are building this metropolis of the South 
is very sincere. 

Recently I had the pleasure of traveling over a sub- 
stantial part of the great expanse of some of our west- 
ern country; and wondered at its almost endless im- 
mensity. I stood on the summit of one of its loftiest 
mountains and was thrilled with the awesome gran- 
deur of the works of nature mingled with those of 
man. I was lost in the contemplation of the grandeur 
of our country. Then the thought came that the people 
who make this Nation and who live amidst her gran- 
deurs were called upon to turn the tide of the world’s 
greatest war, and that it was her immense store of 
resources, her power to marshal her might, the great- 
est numbers of men she could put under arms and 
their fearless determination to keep our flag the em- 
blem of all that courage and bravery demand, which 
did turn the tide of the fearful conflict in favor of 
civilization. 

I then asked myself, as you have many times asked 
yourselves: 

“What is it that holds this great country together ?” 

What is it that enables our Nation to preserve the 
liberty of its people and at the same time marshal its 
own great might to the end that all the peoples of the 
world may go free? 

The answer is, the Constitution formed in the con- 
vention of 1787 and molded throughout the years. 

The Constitution of the United States is the great- 
est document in the history of the American people. 
It may very well be that it is the greatest in the an- 
nals of mankind. 

Mr. Gladstone said of it: 

“As the British constitution is the most subtle or- 
ganism which has proceeded from progressive history, 
so the American Constitution is the most wonderful 
work ever struck off at a given time by the brain and 
purpose of man.” 

It is not the purpose of this address to tell you 
things anew, but to bring to your recollection some 
account of the times and of the circumstances in 
which this great work was accomplished, to the end 
that we may not forget those days nor the men who 
labored that our country might live; and further to the 
end that we may resolve anew to preserve it to our 
people and to all the peoples of the world. 


The convention was brought together by the lack 
of power in the Government of the Confederation to 
legislate and to enforce such authority as it possessed ; 
also because of State legislation unjust alike to their 
citizens and to those of neighboring States, such as 
laws staying the processes of the courts, making prop- 
erty a tender in payment of debts, issuing paper money, 
interfering with foreclosure of mortgages, imposing 
commercial restrictions on goods and citizens of other 
States. 

The Articles of Confederation provided a govern- 
ment consisting of a single house; equal representa- 
tion of the States therein; having no executive and no 
adequate courts, no power to tax, nor to raise troops, 
nor to regulate commerce, nor to enforce its own laws 
or treaties. 

Each State had the power to tax and make its own 
money, to impose its own import and export duties, 
and to conform or not, as it chose, to the acts or treat- 
ies of Congress, or to its requisitions for money or 
troops. “Congress could only supplicate; it could not 
enforce.” (Warren.) 


The conditions were very desperate, and General 
Washington wrote in 1787: 


“T do not conceive we can exist long as a nation with- 
out having lodged somewhere a power which will per- 
vade the whole union in as energetic a manner as the 
authority of the State government extends over the 
several States. * * * If you tell the legislatures 
they have violated the treaty of peace and invaded 
the prerogatives of the confederacy, they will laugh in 
your face.” 

There was much discussion of a division of the 
country into three confederacies—Eastern, Middle, and 
Southern. 

The Eastern confederacy would have included the 
New England States and New York; the middle con- 
federacy, New Jersey, Pennsylvania, Delaware, and 
Maryland; the Southern, Virginia, North Carolina, and 
South Carolina. 

Shay’s rebellion—between September, 1786, and 
February, 1787—was the cause of further and very 
deep alarm in Massachusetts and the New England 
States. A great proportion of the people were in debt 
and were “interested in promoting measures directly 
opposed to good government.” (Carrington to Jeffer- 
son, April 24, 1787.) 

Washington had written to Knox that “It is among 
the evils, and perhaps is not the smallest, of democratic 


a 


6 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


governments, that the people must always feel before 
they will see.” 

Truly the situation in which the convention was 
assembled in May, 1787, was desperate. The people 
were “feeling” the effect of their impotent govern- 
ment, but they were not yet “seeing” the remedy. 

The authors of The Rise of American Civilization 
have undertaken to minimize the desperation in which 
the country found itself during the period between the 
definite treaty of peace with Great Britain in 1783 and 
the meeting of the Constitutional Convention in 1787. 
He puts himself out of line in this respect with all other 
authorities which have come to my attention. 

The first suggestion of a “continental convention” 
was made by Peletiah Webster in May, 1781. Mr. 
Webster was a retired merchant who on February 16, 
1783, issued a pamphlet proposing a government very 
much of the kind we now have. (Taylor, p. 26.) At 
a meeting at Mount Vernon, General Washington pro- 
posed extending the navigation of the Potomac River 
by canal and otherwise, and it became necessary for 
the States of Virginia and Maryland to act in concert. 
Early in 1785 a committee of the two States met at 
Mount Vernon. A compact was prepared, but the plan 
contemplated the connection of the head waters of the 
Potomac with those of the Ohio, and it was found nec- 
essary to invite Pennsylvania to become a party to it. 
It then became desirable that there should be an agree- 
ment upon a uniform system of duties and commercial 
regulation and upon currency. The Legislature of 
Maryland adopted the agreement. Virginia, after 
hesitation, adopted it. Then it developed that it was 
necessary to have other States in conference, and the 


result was that the Virginia Legislature invited com-. 


missioners from all the States to meet at Annapolis on 
the first Monday in September, 1786. (Fiske.) And 
commissioners from Virginia, Delaware, Pennsylvania, 
New York, and New Jersey met. This representation 
was not sufficient. 

On the motion of Alexander Hamilton a resolution 
was adopted calling for another convention to be held 
in Philadelphia the following year. This resolution 
recommended a “revision” of the Articles of Confeder- 
ation, but the revision was to be sufficient to make 
those articles “adequate to the exigencies of the 
Union.” The Continental Congress, clinging to the 
shadow of its authority, refused to issue a call for that 
convention or to recognize the call which was made. 
Finally, on the 21st of January, 1787, the Congress did 
adopt a resolution declaring that: 

“It is expedient that on the second Monday in May 
next a convention of delegates who shall have been 
appointed by the several States be held at Philadelphia 
for the sole and express purpose of revising the Arti- 
cles of Confederation and reporting to Congress and 
the several legislatures such alterations and provisions 


therein as shall, when agreed to in Congress and con- 
firmed by the States, render the Federal Constitution 
adequate to the exigencies of government and the pre- 
servation of the Union.” 

The States, except Rhode Island, which was never 
represented in the convention, rather greedily accepted 
the invitation to send delegates to this second conven- 
tion. Most of the States expressly limited their dele- 
gation to a revision of the Articles of Confederation. 

On the second Monday in May, 1787, some of the 
delegates assembled, but not enough to make a quorum. 
State delegates from nine States having arrived, the 
convention was organized on the 25th day of May, 1787. 
in the hall in which the Declaration of Independence 
had been adopted. By common consent George Wash- 
ington was elected President. Thus the great hand 
and mind which had been the stay of the people dur- 
ing the long War of the Revolution was again to be the 
bulwark of the country and save it from an anarchy 
with results more disastrous than we can now imagine. 
There seems to be no event in the life of Washington 
which does not more and more entitle him to the re- 
nown which time has given to him and which by com- 
mon consent makes him our first citizen, and in all 
probability the first citizen of the world. 

The authorities universally describe the member- 
ship of this convention as being of extraordinary qual- 
ity. Jefferson was then the minister of this country 
to France. Upon being informed of the membership 
of the convention he said that it was truly composed 
of ‘“demigods.” 

Chief Justice Fuller in the Pollock case in the 157th 
United States said of the membership: 

“We must remember that the 55 Members of the 
Constitutional Convention were men of great sagacity, 
fully conversant with the Government’s problems, deep- 
ly conscious of the nature of their task, and profoundly 
convinced that they were laying the foundation of a 
vast Empire.” 

The delegates were conversant with the American 
experience in the formation of government. This ex- 
perience had lasted for a period of 200 years. It began 
with the charter granted in 1584 to Sir Walter Raleigh, 
which authorized him to discover and settle heathen 
lands; it gave to him and his heirs and assigns the 
title to any lands they might settle; and for a period 
of six years he was given “full power and authority 
to correct, punish, pardon, govern, and rule” the peo- 
ple who should come to him or who should live within 
200 leagues of him. His powers were absolute, but 
his laws were to conform “as near as conveniently may 
be” to the laws of England. 

The English Crown had granted 29 charters to the 
American Colonies, down to and including the Georgia 
charter of 1732. 

There had been many efforts to unify the Colonies. 
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The earliest was the confederation of the New England 
Colonies in 1643. This included Massachusetts, New 
Plymouth, Connecticut, and New Haven. Rhode Is- 
land was even then too much disliked to be invited into 
the plan. That government was intended to be per- 
petual; it lasted 25 years. 

In 1696-97 William Penn had drawn up and sub- 
mitted to the lords of trade and plantations a plan for 
another union of all the Colonies. 

In 1701 Robert Livingston, of New York, had pro- 
posed “three governments—one composed of Virginia, 
Maryland, and North and South Carolina; a second, of 
a part of Connecticut, New York, the Jerseys, Pennsy]- 
vania, and Delaware; and a third, of Massachusetts, 
New Hampshire, Rhode Island, and the rest of Connec- 
ticut.” 

In 1721 the Earl of Stair proposed a plan for in- 
cluding not only the English Colonies on the American 
Continent but the West Indies as well. 

In 1754 there was a convention at Albany for the 
purpose of forming a union, and this in the beginning 
had the assent of the lords of trade. Benjamin Frank- 
lin proposed a plan of union which was adopted. It 
was unacceptable to the States because of the powers 
granted to the general government. It was objected 
to by the lords of trade because it was too democratic. 

The Continental Congress assembled in 1774 was a 
government created out of necessity and by tacit con- 
sent. Almost immediately after its creation it began 
to consider plans for a union of the Colonies, and this 
resulted in the Articles of Confederation. Although 
the consideration of the plans for this union began in 
1774, it was not finally ratified until March 1, 1781. 

In 1775 the Continental Congress recommended to 
the States that they adopt constitutions suitable to 
their new condition, and constitutions were adopted in 
all of the States except Rhode Island and Connecticut. 

Thus in 1787 Americans had already had an exten- 
sive and varied experience in the formation of govern- 
ment. 

The convention adopted and rigidly adhered to a 
rule of secrecy. It was understood by substantially 
all of the members that this rule applied, not only 
throughout the convention, but throughout the lives of 
its several members. 

It was 53 years after the close of the convention 
that Madison’s papers were published. He was no 
longer in life. By singular coincidence this man, who 
was in truth and in fact the father of the Constitution, 
was the last survivor of its membership. The people 
were long without adequate information as to the con- 
vention and as to the making of the Constitution. 
Much has been written on this subject in recent years, 
but almost nothing was written of that which hap- 
pened inside of the convention hall for nearly 50 years 
after the convention adjourned. 


The nine States which were represented on the 
25th of May were Massachusetts, New York, New Jer- 
sey, Pennsylvania, Delaware, Virginia, South Carolina, 
North Carolina, and Georgia. Georgia had only one 
delegate at the opening of the convention. William 
Few. Notes on the convention were made by several 
persons. These for the most part only dealt with spec- 
ial features of the convention. The journal kept by 
the secretary was singularly incomplete. Notes were 
kept by Robert Yates, chief justice of New York, who 
attended for only a short time, and by Rufus King— 
these are referred to as being next in importance to 
those of Mr. Madison—and by James McHenry, of 
Maryland, who was absent during June and July, and 
William Pierce, of Georgia. These were printed in 
1928 and are specially valuable for their character 
sketches of his fellow members. Alexander Hamilton, 
Charles Coatsworth Pinckney, and George Mason also 
preserved memoranda; but the chief notes of the con- 
vention were made by Mr. Madison. He was present 
every day of the convention. He states that he was ab- 
sent only the smallest fraction of an hour at any time. 

The convention directed the secretary to “deposit 
the journal and other papers of the convention in the 
hands of the president.” Thereupon General Wash- 
ington desired to be instructed what to do with them, 
and was directed to “retain the journal and other 
papers subject to the order of Congress if ever formed 
under the Constitution.” General Washington de- 
livered these papers to the Department of State in 
1796. They were ordered printed in 1818. President 
Monroe requested Secretary of State John Quincy 
Adams to take charge of the publication of the journal. 
Jackson, secretary of the convention, called on Adams 
and looked over the papers, but he had no recollection 
of them which could remove the difficulties arising 
from their disorderly state, nor any papers to supply 
the deficiency of the missing papers. 

The Virginia plan was presented to the convention 
on the twenty-ninth day of May by Mr. Edmund Ran- 
dolph, who was governor of Virginia. It is very likely 
that this plan was largely prepared by Mr. Madison. 
The Members of the Virginia delegation were amongst 
the first to arrive in Philadelphia, and between the 
time of their arrival and the meeting of the convention 
these delegates met for the purpose of perfecting their 
plan. Mr. Pierce describes Mr. Randolph as follows: 

“Mr. Randolph is Governor of Virginia, a young 
gentleman in whom unite all the accomplishments of 
the scholar and the statesman. He came forward with 
the postulata, or first principles, on which the conven- 
tion acted, and he supported them with a force of 
eloquence and reasoning that did him great honor. 
He has a most harmonious voice, a fine person and 
striking manner. Mr. Randolph is about thirty-two 
years of age.” 
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Notwithstanding the fact that Governor Randolph 
presented the Virginia plan, his name is not signed to 
the Constitution. He had been attorney general of 
Virginia and served in the Congress under the Articles 
of Confederation. This so-called Virginia plan was a 
series of 15 resolutions. The first dealt with the ex- 
tent to which the Articles of Confederation should be 
amended. 

The second sought to fix the right of suffrage in 
the National Legislature according to the quotas of 
contributions, or to the number of free inhabitants, as 
the one or the other rule may seem best in different 
cases. 

The third sought to make the National Legislature 
consist of two branches. 

The fourth, to fix the method of electing the mem- 
bers of the first branch. It is worth while here noting 
that this plan proposed that the members of the first 
branch should be subject to recall. The Members of 
Congress, under the Articles of Confederation, were 
subject to recall by their respective States. 

The fifth proposed the election of the members of 
the second branch of the National Legislature by the 
members of the first out of their number. 

The sixth empowered the National Legislature to 
enjoy the legislative rights vested in Congress by the 
confederation and moreover to legislate in all cases in 
which the separate States are incompetent, or in which 
tne harmony of the United States might be interrupted 
by the exercise of individual legislation; to negative 
all laws passed by the several States contravening, in 
the opinion of the National Legislature, the Articles 
of the Union; and to call forth the force of the Union 
against any member of the Union failing to fulfill its 
duty under the articles thereof. 

The seventh proposed a national executive, but not 
specifying whether it should consist of one or more 
persons, but to be elected by the National Legislature. 

The eighth proposed that the national executive 
and a convenient number of the national judiciary 
should compose a council of revision with authority to 
examine every act of the National Legislature before 
it should operate and every act of a particular legisla- 
ture before, a negative thereon shall be final; and that 
the dissent of said council shall amount to a rejection, 
unless the act of the National Legislature should be 
again passed or that of a particular legislature be again 
negatived by an unnamed number of the Members of 
each branch. 

The ninth provided for a national judiciary. 

The tenth, for new States; the eleventh, for guar- 
anteeing a republican form of government to the 
States; the twelfth, for continuance of Congress until 
the Constitution is adopted; the thirteenth and fif- 
teenth, for amendments; and the fourteenth required 
oaths to support the Articles of the Union. 


On the same day Charles Pinckney presented a plan 
known as the South Carolina plan. It was referred to 
the Committee of the Whole, as was the Virginia plan. 
This plan had been framed by Mr. Pickney before he 
left Charleston. It was not merely a set of independ- 
ent resolutions. Its form was much more nearly that 
of a completed constitution. After the plan was re- 
ferred to the committee “nothing more is recorded of 
it, except that on July 24 the Committee of the Whole 
was formally discharged from further consideration of 
it and it was referred to the committee on detail, which 
was appointed to draft a constitution upon the basis of 
the proceedings of the convention at that date.” Mr. 
Pinckney’s plan was confessedly before the committee 
on that date. There was.no copy of this plan among 
the papers turned over to Mr. Adams. Mr. Adams ap- 
pealed to Mr. Pinckney for a copy of the missing docu- 
ment. Mr. Pinckney replied and furnished the docu- 
ment, writing: 

“TI have already informed you I have several rough 
drafts of the Constitution I proposed and that they are 
substantially the same, differing only in words and the 
arrangement of the articles. At the distance of nearly 
32 years it is impossible for me now to say which of 
the four or five drafts I have was the one, but inclosed 
I send you the one I believe was it. I repeat, however, 
that they are substantially the same, differing only in 
form and unessentials.” 

This draft is in a great many respects like the con- 
stitution as it now exists, and the fact that it was not 
in the records seems to have put Mr. Pinckney under a 
suspicion of unfairness. This result was to some ex- 
tent promoted by a guarded criticism appearing in Ap- 
pendix No. 2 to Mr. Madison’s papers as follows: “‘The 
length of the document laid before the convention, and 
other circumstances, having prevented the taking of a 
copy,” etc. We thus, however, know from this veiled 
criticism that Pinckney presented a plan that was a 
lengthy one; that Mr. Madison did not take a copy of it. 

It is not the purpose of this address to go into the 
details of the part which Mr. Pinckney took in the mak- 
ing of the constitution. Mr. Charles Warren, in his 
recent book, The Making of the Constitution, says (p. 
803): 

“In 1903 and 1904 the large part which Charles 


Pinckney, of South Carolina, played in connection with © 


the form and contents of the constitution was establish- 
ed on a firm historical foundation by Prof. J. Franklin 
Jameson, who reconstructed Pinckney’s plan for a con- 
stitution in an illuminating article in the American 
Historical Review, which was further strengthened by 
an article in 1904 by Prof. Andrew C. McLaughlin in 
the same magazine.” 

Mr. Hannis Taylor said: 

“The only plan or ‘system’ actually presented to the 
convention was that of Charles Pinckney, which, as the 
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documentary evidence now available shows, was large- 
ly used by the committee on detail in preparing their 
draft to the constitution submitted to the convention 
of August 6.” 

It is supposed that the reason why so little of the 
Pinckney plan in its original form was found in the 
records was that the committee on detail used it as a 
printer’s copy. 

The cloud which came over Mr. Pinckney was 
largely due to Professor Bancroft’s unhappy statement 
to the effect that “‘no part of it was used.” 

Studies of comparatively recent years have fairly 
established for Mr. Pinckney a much higher place in 
the making of this immortal document than that which 
has been conceded to him. 

On June 15 Mr. Patterson, of New Jersey, present- 
ed what was known as the New Jersey plan. It was 
not in fact a plan for a constitution. It was a plan for 
revision of the Articles of Confederation. It was born 
out of the struggle of the small States for better repre- 
sentation. It presented none of those powers which 
distinguished our present Government from other con- 
federacies of ancient times. It did not intend to give 
to Congress the power to act directly upon individuals. 

The convention had been in session a little more 
than two weeks when that plan was offered. The dis- 
cussions which had taken place during that period had 
already begun to mold sentiment in favor of a strong 
government with power to act upon individuals. The 
Virginia plan was recommitted to the committee of the 
whole to be considered along with the New Jersey plan 
on the 6th day of June. This recommitting of the Vir- 
ginia plan with the New Jersey plan brought in distinct 
juxtaposition the idea of a strong government acting 
upon individuals and of a continuance of a weak gov- 
ernment established under the Articles of Confedera- 
tion with some of its powers increased but without 
the power to operate upon the individual. 

Roger Sherman, of Connecticut, offered a series of 
propositions which were considered by some of the 
historians as next in importance to the Virginia plan, 
but more recent studies appear to suggest that this is 
an overestimate upon the importance of those reso- 
lutions. 

Alexander Hamilton “read a sketch of a plan of 
government which was meant only to give a more cor- 
rect view of his ideas, and to suggest the amendment 
which he should probably propose to the plan of Mr. 
Randolph in the proper stages of its future discus- 
sions.” 

This was done in a speech made on the 18th of 
June. Mr. Hamilton was absent from the convention 
for a large part of the session. The other delegates from 
New York were hostile to the idea of the Constitu- 
tion. Mr. Hamilton’s ideas were for a government far 
more concentrated than was then desired. He desired 


that the “supreme executive authority” be invested 
in a governor, to be elected to serve during good be- 
havior. He would have made the governor or president 
of each State, to be appointed by the General Govern- 
ment. Senators would have been elected to serve dur- 
ing good behavior. He thought the British constitu- 
tion the best in the world. He desired to model this 
Government on the idea of the British colonial gov- 
ernment. He had procured New York to send dele- 
gates to the convention against great opposition, but 
he could not control the naming of the delegates. 
Yansing and Yates, Hamilton’s colleagues, left the 
convention on the 10th of July. Neither of them sign- 
ed the completed document. Hamilton did sign it. Mr. 
Hamilton’s influence in the making of the Constitution 
was small, except in that he impressed the convention 
as being a man of great ability, and that he earnestly 
desired that a strong government should be created. 
His influence in causing the Constitution to be adopt- 
ed by the States after the convention was immense. 

Whether the executive should be composed of one 
person or a number of persons was one of the very 
earnest subjects of debate. Washington, Madison, Wil- 
son, and Randolph favored, a single executive, and this 
was agreed to on June 4, the vote being 7 States to 3. 
The method of selecting the Executive was a subject 
of prolonged debate. Perhaps this consumed as much 
of the time of the convention as any other subject. 

The Virginia draft, as reported back to the House 
by the committee on detail, provided for the election of 
the Executive by the legislature. The method of elec- 
tion finally fixed in the Constitution as submitted for 
ratification, of course, proved unsatisfactory in the 
contest between Thomas Jefferson and Aaron Burr, and 
the present method brought the Nation to the very 
brink of internal war in 1876. If we had been a people 
of less stability, and if we had been less devoted to the 
Constitution, we undoubtedly would have gone to war 
at that time. 

The election of Members of the first branch of the 
Legislature was a subject of considerable debate. New 
England desired to hold to its system of annual elec- 
tions. There was a sentiment for 3-year terms. There 
was a debate as to whether the Members of the Na- 
tional Legislature should be paid by the States or by 
the Government. There was argument for election by 
the legislatures of the States rather than by the people. 

The Virginia plan as reported from the Committee 
of the Whole on June 13 provided for a 3-year term 
for Members of the Lower House, the Members to be 
chosen by the people of the several States. They were 
to receive fixed stipends to be paid out of the National 
Treasury. 

Hamilton, Wilson, and Madison were a unit in fav- 
oring elections by the people, Wilson declaring it “not 


only the cornerstone but the foundation of the fabric.” 
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The composition of the Senate and the method of 
its election brought about more acrimony and came 
nearer destroying the convention than any other sub- 
ject presented. 

On the 11th of June the Committee of the Whole 
adopted a motion to the effect that the right of suf- 
frage in the Second Branch should be the same as in 
the First. This was carried by a vote of 6 States to 5, 
but this did not end the subject. The debates continued 
for a long time and came perilously near causing the 
convention to end without result. 

On June 30, Doctor Franklin made a statement to 
the convention in which he used this illustration: 

“When a broad table is to be made and the edges of 
planks do not fit, the artisan takes a little from 
both and makes a good joint. In like manner here, both 
sides must part with some of their demands in order 
that they may join in some accommodating propo- 
sition.” 

He then made a proposition as follows: 

“That the legislatures of the several States shall 
choose and send an equal number of delegates, namely, 
, Who are to compose the second branch 
of the general legislature. 

“That in all cases or questions wherein the sover- 
eignty of individual States may be affected or where- 
by their authority over their own citizens may be di- 
minished, or the authority of the General Government 
within the several States augmented, each State shall 
have equal suffrage. 

“That in fixing the salaries of such officers, and in 
all allowances for public services, and generally in all 
appropriations and dispositions of money to be drawn 
out of the General Treasury, and in all laws for sup- 
plying that Treasury, the delegates of the several 
States shall have suffrage in proportion to the sums 
which their respective States do actually contribute to 
the Treasury. Where a ship had many owners this was 
the rule of deciding on her expedition.” 

At the time of this suggestion, Luther Martin states 
that the convention was on the verge of dissolution, 
scarcely held together by the strength of a hair. Messrs 
Ellsworth and Roger Sherman, of Connecticut, had al- 
ready suggested what is known as the Connecticut com- 
promise which led the way to the arrangement ulti- 
mately adopted, according to which the national prin- 
ciple was to prevail in the House of Representatives 
and the Feedral principle in the Senate. (Fiske.) The 
terms at first met with strenuous opposition. Martin 
stated: 

“No compromise for us. You must give each State 
an equal suffrage or our business is at an end.” 

Sherman stated: “Then we are come to a full 
stop.” 

The fate of the new Government was, in fact, 
scarcely held together by the strength of a hair. A vote 


was taken on the 2d of July and resulted in a tie. Con- 
necticut, New York, New Jersey, Delaware and Mary- 
land voted in favor of the compromise. Massachusetts, 
Pennsylvania, Virginia, North Carolina, and South 
Carolina voted against it. The vote stood five States 
for and five States against the compromise. New 
Hampshire was not then represented. Georgia divided 
and in that division she rendered her greatest contri- 
bution to the convention. It was Abraham Baldwin, a 
native of Connecticut, formerly a tutor in Yale Univer- 
sity, and lately moved to Georgia, who divided the vote 
and “prevented the decision which would in all prob- 
ability have broken up the convention.” Fiske says 
of this incident: 

“His State was the last to vote and the House was 
hushed in anxious expectation, when this brave and 
wise young man yielded his private conviction to what 
he saw to be a paramount necessity for keeping the 
cenvention together. All honor to his memory.” 

‘ On June 28, when the subject of representation was 
under debate, and the convention seemed to be moving 
rapidly toward disintegration Doctor Franklin ad- 
dressed the convention, directing attention toward the 
small progress made during the last four or five weeks 
and reminding his auditors that in the contest with 
Great Britain— 

“When we were sensible of danger we had daily 
prayer in this room for Divine protection. Our prayers, 
sir, were heard, and they were graciously answered. 
* * * T have lived, sir, a long time, and the longer I 
live, the more convincing proof I see of this fact—that 
God governs in the affairs of men, and if a sparrow 
can not fall to the ground without His notice, is it 
probable that an Empire can rise without His aid?” 

The subject of the compromise was then referred to 
a special committee, and on the 5th of July the commit- 
tee reported in favor of it, It was not finally adopted 
until the 16th of July, and then by a vote startingly 
close and, in fact, almost accidental. The States then 
voting for the compromise were Connecticut, New 
Jersey, Delaware, Maryland, and North Carolina— 
five. The States voting against it were Pennsylvania, 
Virginia, South Carolina, and Georgia—four. Massa- 
chusetts was divided. New Hampshire had still not 
come into the convention, and Rhode Island never came 
into it. Thus, by this small margin was the convention 
again the second time saved. 

William R. Davie, of North Carolina, made eniilite 
the result of this final vote. He said he “thought that, 
in general, there were extremes on both sides. We were 
partly Federal, partly national, in our Union,” and he 
did not see why the Government might not in some res- 
pects operate on the States; in others, on the people. 

This compromise had a peculiar effect. The small 
States had from the beginning been jealous of the Gov- 
ernment, and were disposed to give to it as little pow- 
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ers as practicable. Now their views changed and they 
seemed to be willing to give to it substantial powers. 
After this action the proposed Government began to 
be spoken of as a Federal Government. 

The second great compromise concerned slaves as 
an element in determining the basis of representation. 
It had been determined that representation in the lower 
House should be based upon population. If slaves were 
to be counted as population, the Southern States would 
have their power in the Federal Government enhanced. 
This would proportionately decrease the power of the 
Northern States. In 1783 the same question had arisen 
in the Congress, and the Northern States (nonslave- 
holding) had been inclined to treat slaves as population 
and the Southern States had been inclined to treat 
them as chattels. Their interest had now changed, and 
with the change in their interest had come a change in 
conviction. Mr. Madison had then proposed that the 
slaves be counted! as three-fifths population and it had 
been accepted. 

Of course, this was not a logical settlement and, like 
all other illogical acts, it turned out not to be final. 
Its only merit lay in that it was the best that could be 
done. In the course of the debate on the representa- 
tion of the States in the Congress, Mr. Madison had 
stated that, if the proposed union should be formed, 
the real danger would come not from the rivalry be- 


tween the large and small States, but from the antag- © 


onistic interests of slaveholding and nonslaveholding 
States. How tremendously true that was is, of course, a 
matter of dreadful history. 

The third compromise concerned slavely and com- 
merce. One of the most potent reasons for the call of 
the Constitutional Convention was, as we have seen, the 
necessity of regulating commerce and the jealousy of 
the States over commerce. There was no argument over 
the question that commerce should be regulated by the 
General Government. There was consideration as to 
what commerce should be regulated. Madison thought 
that commerce was indivisible and should be regulated 
by one body. The southern delegates insisted that the 
power of Congress to pass navigation acts should not 
be exercised, except upon a_ two-thirds vote of each 
House. This was unfortunate and was not desired by 
New England. All of the States, except South Carolina 
and Georgia, desired that the importation of slaves 
should stop. Those two States felt that the cultivation 
of indigo and rice required the continued importation 
of slaves. 

There was also great fear of a treaty which had 
been prepared by Jay and which would have sur- 
rendered to Spain the right of navigation on the Mis- 
sissippi River for 25 years. This proposed treaty 
greatly incensed that part of the country lying south of 
the Ohio River and left those States fearful of the ex- 
ercise of this power by a majority of Congress. The 


contention was compromised by prohibiting Congress 
from interfering with the importation of slaves prior 
to 1808, and giving Congress full power to regulate 
foreign and interstate commerce and commerce with 
the Indians, by a majority vote. This compromise was 
agreed upon on the 29th day of August. 

Mr. Pinckney stated: 

“It was the true interest of the Southern States 
to have no regulation of commerce, but considering the 
loss brought on the commerce of the Eastern States 
by the Revolution, their liberal conduct toward the 
views of South Carolina and the interest the weak 
States had in being united with the strong Eastern 
States, I think it proper that no fetters should be im- 
posed upon the power of making commercial regula- 
tion.” 

This statement is supposed to have originated out 
of the compromise which had been agreed to. 

It was Luther Martin who proposed that provision 
of the Constitution which now reads: 

“This Constitution and the laws of the United 
States which shall be made in pursuance thereof, and 
all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme 
law of the land; and the judges in every State shall be 
bound thereby, anything in the constitution or laws of 
any State to the contrary notwithstanding.” 

The effect of this provision is probably more far- 
reaching than Martin intended it to be. It gave force 
and majesty to the instrument which makes it at once 
one of the most important provisions of the document. 
It raises the document to the majesty of law and su- 
preme law. Martin was an earnest opponent of the 
ratification of the Constitution. That this provision 
should have come from him is in keeping with the er- 
ratic course which marked the life of that marvelously 
strong and wonderfully lovable person. 

The convention was very much concerned that the 
States would pass laws which would be contrary to 
the Constitution. There was a great deal of considera- 
tion as to how laws should be dealt with, whether by 
Congress or by the legislatures of the States or in what 
manner. It has not been generally noticed by histori- 
ans that Thomas Jefferson in a letter to Mr. Madison 
of June 20, 1787, objected to giving Congress the power 
to negative the acts of the legislatures of the several 
States. 

He thought that the power was going too far. To 
use his expression, he thought “that the hole and the 
patch should be commensurate, but this proposes to 
mend a small hole by covering the whole garment.” 
As an alternative he suggested “an appeal from the 
State judicatures to a Federal court, in all cases where 
the act of confederation controlled the question.” This 


is the first suggestion for the determination by Federal | 


courts of the question as to whether or not an act of the 
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legislature of a given State was violative of the Consti- 
tution of the General Government. 

The courts of Virginia had probably in two cases, 
and certainly in one case, several years before, declared 
an act to be void because unconstitutional. In 1778 the 
case of Josiah Phillips appears to have taken this 
action, but the case is badly reported. In 1872, in the 
case of the Commonwealth v. Caton, 4 Call (Va.), 522, 
it was held that they had the “power to declare any 
resolution or act of the legislature, or either branch 
of it, to be unconstitutional and void.” A court of 
North Carolina took similar action during the meeting 
of the convention. 

The original constitution contains no bill of rights. 
Its omission was not accidental. Bills of right were not 
unknown to the States. Maryland and Virginia each 
had an elaborate bill of rights. Virginia’s first declara- 
tion of the rights was not in a constitution, but in a 
series of resolutions of its legislature. It was feared 
that the undertaking to make a bill of rights would 
prolong the convention and probably destroy it. The 
first 10 amendments to the Constitution are accepted 
as supplying that deficiency. 

On September 8 a committee was appointed to 
“revise the style and arrangement of the articles that 
had been agreed to by the House.” This committee 
came to be known as a committee on style. It was com- 
posed of Dr. William Samuel Johnson, a graduate of 
Oxford; Alexander Hamilton, Gouverneur Morris, 
James Madison and Rufus King. A better committee 
for this purpose could not have been selected. Prob- 
ably no more learned men could have been found in 
the country. To Gouverneur Morris is justly attributed 
the performance of the labors of that committee. Cer- 
tainly they were well performed. The document is ex- 
pressed in terse, clear language, probably without a 
single redundant sentence, and in this respect and oth- 
ers it continues to challenge the admiration of man- 
kind. 

It is quite clear that no member of the convention 
went into it with a plan which was satisfactory to a 
majority of the States, and had the plan entertained by 
any delegate or set of delegates been adopted, the re- 
sult would have been disastrous. There was a purpose 
either to completely subordinate the States to the Gen- 
eral Government or the General Government to the 
States. The relation between the States and the Gov- 
ernment in the Constitution as agreed upon is a result 
of the debates and the compromises. In fact, the rela- 
tion is still one of development. It is well that this is 
so; and neither should be unnecessarily subordinated 
to the other. The Government as made has been well 
declared to be an “indestructible Union composed of 
indestructible States.” 

The Constitution as adopted by this convention was 
not modeled on any previously existing government 


created anywhere in the world. The members of the 
convention appear to have been informed of the fed- 
erations of ancient and medieval times; but none of 
those governments undertook to create a government 
which was itself intended to be indestructible while 
still composed of indestructible units or States, and 
which acted directly upon the individuals. Dr. Hannis 
Taylor says of the Constitution: 


“Thus for the first time in history the great archi- 
tect proposed: (a) Federal Government with the inde- 
pendent power of taxation; (2) the division of the Fed- 
eral head into three departments, legislative, executive, 
and judicial; (3) the division of the Federal Legislature 
into two chambers; (4) a Federal Government with del- 
egated powers, the residuum of power remaining in 
the States.” (Origin and Growth of the American Con- 
stitution, p. 29.) 


It was not founded upon the English Government; 
for that is a consolidated government. The determina- 
tion to be free was born in that purpose which wrest- 
ed the Magna Charta from King John, and which with 
indomitable pertinacity preserved it. Much more was 
gotten out of the experience of the Colonies, which has 
been referred to, than out of the experience of any 
other government; and still it remained for American 
genius to bring into existence a Government having 
the four distinctive qualities to which I have just 
referred. 

The document was laid before the members for sig- 
nature. Of the 55 members who had attended, only 39 
signed. There was some unwillingness to sign even by 
those who remained. Mr. James Beck in his learned 
book on the Constitution, says: 

“Few there were, if any, of the convention who 
were enthusiastic about this result. Indeed, as the doc- 
ument was ready for signature it became a grave ques- 
tion whether the remnant had sufficient faith in their 
own work to subscribe their names, and if they failed 
to do so, its adoption by the people would have been 
impossible.” 

Edmund Randolph, George Mason, and Elbridge 
Gerry, who had been outstanding factors in the conven- 
tion, not only indicated their purpose not to sign, but 
from that purpose they did not depart. The form of 
attestation of the Constitution was framed in order 
to induce the signature of some of those who were in 
doubt. Doctor Franklin moved that this form of at- 
testation be “done in convention by unanimous consent 
of the States present.” 

On Monday, the 17th day of September, the conven- 
tion met for the last time. Mr. Wilson read a concilia- 
tory and eloquent address prepared by Doctor Frank- 
lin, in which he stated that he had been opposed to 
some parts of the Constitution, but he was not certain 
that he would continue to be opposed, and he thought 
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that the Constitution was the best that could be got- 
ten. He further said: 

“Thus I consent, sir, to this Constitution because 
I expect no better and, because I am sure that it is not 
the best. The opinions I have had of its errors I sacri- 
fice for the public good. I have never whispered a 
syllable of them abroad. Within these walls they were 
born, and here they shall die.” 

It was thought that the form of attestation sug- 
gested would enable those who doubted to sign on 
behalf of their States without accepting personal res- 
ponsibility. 

Mr. Gorham, of Massachusetts, made the last mo- 
tion to amend the draft. He moved that the provision 
requiring that “The number of Representatives shall 
not exceed 1 for every 40,000,” be changed to provide 
that the number “shall not exceed 1 for every 30,000.” 

General Washington made a speech in favor of the 
change. The burden of his statements was that it would 
bring the Government closer to the people. The motion 
was adopted without dissent. 

As the last members of the convention were sign- 
ing the Constitution, Doctor Franklin, no doubt men- 


tally recalling that he had made a draft of the consti- 
tution for the famous Albany convention of 1754, drew 
the attention of those near him to the emblem on the 
back of the President’s chair, and observed that “Paint- 
ers have found it difficult. to distinguish in their art a 
rising from a setting sun.” 

“T have often and often in the course of the session 
and the vicissitudes of my hopes and fears as to its 
issue, looked at that behind the President without 
being able to tell whether it was rising or setting. But 
now at length, I have the happiness to know that it is 
a rising and not a setting sun.” 

Especially does it fall to you and to me and to 
those who are in like position in the administration of 
the law to see that the sun which appeared to Doctor 
Franklin on the 17th day of September, 1787, to be a 
rising sun shall continue its majestic ascent, preserving 
the balance between the two kinds of government then 
created, and that in its dealings with States, individ- 
uals, and the world it shall continue to represent that 
splendor of character which is possible to only those 
who think and act in justice as well as to the weak 
as to the strong. 
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INEFFECTIVENESS OF FLORIDA LEGISLATION TO CONTROL OR LIMIT THE LIEN OF 
JUDGMENTS OF FEDERAL COURTS 


By N. B. K. Pettingill, of the Tampa Bar. 


_ This question has been the subject of wide discus- 
‘sion among the lawyers of Florida since the decision 
of Judge Grubb, in a case heard by him while tempor- 
arily presiding in the Federal Court at Tampa, and 
of articles in The Florida State Bar Association 
Journal for December, 1927, January and February, 
1928, and January, 1929. The lines of reasoning pur- 
sued and the conclusions reached in these articles are 
conflicting, and continued agitation warrants the con- 
clusion that the members of the Bar are still divided 
in opinion. 

The matter is of much importance, and evidently 
can be conclusively and satisfactorily settled only by 
some additional enactment by our Legislature; and the 
obstacles to obtaining needed legislation advocated ex- 
pressly by the Florida Bar have been found so diffi- 
cult to overcome, that it is clear the discussion should 
be continued until the Bar can, if possible, unite upon 
the form such legislation should take. Let this be the 
excuse for the present discussion, as it is not my 
intention to criticise or directly refute the arguments 
advanced in the articles referred to, but rather to 
present the line of thought which has led me reluct- 
antly to the conclusion reached. Perhaps, I should 
specifically admit that, until the decision of Judge 
Grubb led to a review of the matter, I was among those 
covered by the statement of Mr. Stockton in the article 
last above referred to that “lawyers almost universally 
continue to pass on titles upon the theory that Florida 
had complied” with the Act of Congress which pro- 
vided the method for limiting the territorial extent 
of the liens of the judgments of Federal courts. 

The Situation Before Statutory Regulation. 

In order to approach the Act of Congress in ques- 
tion from the proper viewpoint, it is necessary to bear 
in mind the state of the law regarding the lien of 
Federal court judgments prior to that enactment. In 
1849 the Supreme Court of the United States said: 

“In those states where the judgment on the 
execution of the state court creates a lien only 

-Within the county in which the judgment is en- 

tered, it has not been doubted that a simliar pro- 
ceeding in the Circuit Court of the United States 
would create a lien to the extent of its jurisdic- 
tion. This has been the practical construction of 
the power of the courts of the United States, 
whether the lien was held to be created by the is- 
suance of process or by express statute. Any other 
construction would materially affect, and in some 
degree subvert, the judicial power of the Union.” 


(Massingill v. Downs, 7 How. 760, 766). 

The above case was cited with approval and ap- 
plied in the subsequent case of Cooke v. Avery, 147 U. 
S. 375, 389. 

Likewise, in the year 1887, (before the Act of Con- 
gress aforesaid), the Supreme Court of our State said: 

“The judgments were rendered in the United 
States Court and the County of Orange was a part 
of the district over which said court had juris- 
diction. We are of the opinion that the judgments 
of the courts of the United States became a lien on 
any lands of the defendant lying anywhere with- 
in the district over which the court has jurisdic- 
tion, and that state statutes requiring judgments 
to be recorded in the county in which the land lies 
have no effect upon a lien or a judgment of the 
United States Courts.” (Doyle v. Wade, 23 Fla., 
90, 93.) 

Hence it cannot be doubted that at the time of the 
enactment of the Act of 1888 a judgment of the United 
States Court was a lien upon all real estate situated 
within the territorial jurisdiction of that court from the 
moment of its entry. 

The Federal Statute of 1888 as Construed By 
the Supreme Court. 

This statute has been quoted verbatim in several 
of the articles above referred to. Hence it is unneces- 
sary to quote it again here. While a casual perusal is 
sufficient to convince that its purpose was to provide 
a method by which states might limit the territoria/ 
extent of the lien of Federal court judges, the exact 
effect of some of its provisions is not so easily deter- 
mined. So far as it has been construed by the Federal 
Supreme Court we are bound to respect and follow that 
construction; and upon one point all who have taken 
part in the discussion agree with the statement of Mr. 
Stockton, that “The National Government has the 
right, and does, settle the rules for the Federal courts 
and its judgments. A state may not in any way change 
those rules, excepting insofar as the change is express- 
ly permitted by the Act of Congress.” So, our inquiry 
must be what construction the Federal Supreme Court 
has put upon the Act of 1888 and what, in the light of 
such construction, the state must do in order to bring 
itself within the provisions of that Act, and thus make 
effective the limitation of its lien to the counties of the 
state in which a transcript may be recorded. 

The first reference by the Supreme Court to the 
statute of 1888 was in the case of Cooke v. Avery above 
referred to, wherein, after reference to an earlier act 
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of Congress, providing that “the judgments and de- 
crees rendered in a circuit or district court within any 
state cease to be liens on real estate in the same man- 
ner and at like periods as the judgments and decrees 
of the courts of such state cease by law to be liens 
thereon,” Chief Justice Fuller goes on to say: 
“Under this legislation, judgments recovered 
in the federal courts were undoubtedly liens in all 
cases where they were such by the laws of the 
states. (Citations). But no right in the states to 
regulate the operation of federal judgments was 
thereby recognized, and the lien of such judgments 
depended upon the acts of Congress and the rules 
of the Federal courts. There was no law of Con- 
gress, however, prior to August 1, 1888, which ex- 
pressly gave a lien to the judgments of the courts 
of the United States or regulated the same, but 
on that day an Act was approved, which made such 
judgments liens on property throughout the state 
in which the Federal courts sat in the same man- 
ner and to the same extent and under the same 
conditions only as if rendered by the state courts.” 
This brings us to the decision of Chief Justice Taft 
in Rhea vs. Smith, 274 U. 8. 434, some conclusions of 
which have caused so much surprise to the Bar of this 
State. That decision, in the language of the Chief Jus- 
tice, “turns on the question whether the law of Mis- 
souri providing for registration, recording, docketing 
and indexing of judgments of the United States Dis- 
trict Courts for the purpose of making them liens upon 
land in that state, conforms to the provisions of the 
state law upon the same subject in reference to liens 
of judgments of the courts of record of the state. If 
it does, the lien and title of the petitioner failed, and 
the judgment of the Supreme Court of Missouri must 
be affirmed. If not, then the case must be reversed.” 
In considering its applicability and effect it is to be 
noted that the lien of the petitioner arose from a 
judgment of a federal district court sitting at Joplin, 
Missouri, under which the petitioner had purchased 
land lying in Jasper County, of which Joplin was the 
county seat, and the contention of the respondent was 
stated as follows: “That in the absence of a transcript 
of the judgment of the Federal Court filed in the office 
of the clerk of the Circuit Court of Jasper County, as 
required by the Missouri law, the judgment was not a 
lien, and the conveyance to Smith, the respondent, by 
the judgment debtor was free from its encumbrance.” 
After tracing the applicable federal statutes and 
Supreme Court decisions, the Chief Justice quotes the 
Act of 1888 (U.S. C. Title 28, Sec. 812), and the state 
statute described as “adopted in an effort to comply 
with the requirements of Section 1 of the Congressional 
Act of 1888.” Upon this basis the Chief Justice pro- 
ceeds: 


“It is clear that Congress by the first section 


of the Act of August 1, 1888, quoted above, in- 
tended to change and limit the existing rule, as 
stated by this court, through Justice McLean in 
Massingill v. Downs, 7 How. 160, that federal 
court judgments were a lien upon lands through- 
out the territorial jurisdictions of the respective 
federal courts, but intended to do this only in those 
states which passed laws making the conditions of 
creation, scope, and territorial application of the 
liens of Federal court judgments the same as state 
court judgments. So that where any state has not 
passed such laws, the rule that Federal judgments 
are liens throughout the territorial jurisdiction of 
such courts must still be in force.” 

A perusal of the state statutes of Missouri, as 
quoted in that opinion, will develop, in my judgment, 
no substantial difference in purpose or legal effect from 
our Act embodied in Sec. 3076 of the Revised Statutes 
and Chapter 4399 of the Acts of 1905, the former being 
in substance only a rearrangement of the latter, the 
only apparent distinction being that as they have in 
Missouri two intermediate courts of appeals, the Legis- 
lature placed the manner of recording the judgments of 
the Federal courts in the same category with those in- 
termediate courts instead of with the trial courts. And 
the court held that, as the Federal court was a trial 
court of general jurisdiction in a special sense the state 
statute should have placed its liens as to their “‘crea- 
tion, scope and territorial application” on an equality 
with those originating in the state trial courts of gen- 
eral jurisdiction. 

Further in his discussion the Chief Justice referred 
to a decision of our Circuit Court of Appeals in a case 
coming up from the District of Mississippi (Re Jackson. 
Light & Traction Co., 269 Fed. 223) and distinguished 
it in the following way: 

“The statute (of Mississippi) required the en- 
rollment of a judgment in the state court of gen- 
eral jurisdiction in order that it might become a 
lien upon the property in the county of its 
jurisdiction, only if enrolled twenty days after 
term of entry of the judgment. The judgments of 
the Federal court, the state Supreme Court and 
the Chancery courts also became liens from the 
time they were enrolled in the county where the 
land lay. We think that case may well be distin- 
guished from this one, because the necessity of en- 
rollment was exacted as to every court.” 

Then, after reference to a deduction which res- 
pondent suggested should be drawn from the repeal by 


Congress of one section of the Act. of 1888, the Chief 


Justice continued: 
“Even if this be conceded, it does not show that 
in order to secure conformity there must not be 
a similar requirement for a formal record in the 


state court of the county of its judgment to cre- 
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ate a lien. It is the inequality which permits-a lien 
instantly to attach to the rendition of the judg- 


ment without more in the state court which does - 


not so attach in the federal court in that same 
county that prevents compliance with the require- 
ment of Section 1 of the Act of 1888. In the Mis- 
sissippi case, above referred to, there was the same 
formality of enrollment within twenty days after 
the judgment in order to secure a lien in both 
the state court and the Federal court in the county 
where both sat.” 

It is to be noted that the Chief Justice in the Rhea 
case did not indulge in any specific analysis of the 
terms or phrases used in the Act of 1888. It may well 
be that some of us would have difficulty, as did Mr. 
Stockton in his article, in so interpreting the language 
of that Act as to justify the conclusion reached as ap- 
plied to our statute. However, as it would be an act 
not only of temerity but of futility to question the fin- 
ality of that decision, the only escape from the appli- 
cation of its conclusion to our Florida situation is 
ability to distinguish our statute from those of Mis- 
souri in the application of the principle embodied in the 
last quotation above—and that has seemed to me very 
difficult to maintain. 

The only argument made which has come to my 
attention, and which may appear plausible, is that the 
requisite uniformity exists because the judgment of 
the Federal court becomes, upon its entry, a lien upon 
the lands in the particular county in which that court 
may be then sitting, just as the judgment of the state 
court becomes a lien upon lands in its county from the 
time of entry, and that in counties where the court 
whose judgment is in question is not sitting a tran- 
script from either court must be recorded before the 
lien attaches. But this argument fails for two reasons: 
First, as clearly indicated in the above quotation from 
Chief Justice Taft, the judgment of a Federal court 
has no lien in any county unless its lien exists over the 
whole district. In other words, wherever the state has 
passed statutes which makes the Act of 1888 applic- 
able, the judgment of the Federal court becomes a lien 
only by virtue of the transcription of the judgment in 
the county records under that act and not from the 
moment of its rendition, even in the county where the 
Federal court is sitting. The second reason inheres in 
the proper scope of the original principle before the 
statute of 1888 was passed, which is that the lien of 
the Federal judgment attaches indiscriminately to any 
and all land within the territorial limits of the dis- 
trict, or not at all. In other words, if the Federal court 
judgment is not a lien without transcription upon all 
land anywhere within the territorial limit of its jur- 
isdiction, it is not a lien upon land within any partic- 


ular county, even the county in which the court is sit- 
ting. 


In view of the broad conclusion announced by Chief 
Justice Taft, any attempt to make a logical analysis 
of the Act of 1888 from its language alone will be of 
little avail, but it may be worth while to make a few 
comments in view of its quite unusual arrangement. 

(1) The dispositive part of the statute is largely 
contained in the latter clauses added in the form of a 
proviso, because it limits the application of the Act to 
a particular situation described as “only whenever the 
laws of such state (that is the state in which the Fed- 
eral court enters judgment) shall authorize the judg- 
ments and decrees of the United States courts to be 
registered, recorded, docketed, indexed, or otherwise 
conform to the rules and regulations relating to the 
judgments and decrees of the courts of the state.”’ The 
first requisite for the applicability of this federal 
statute, therefore, is that the state shall have enacted 
laws giving the authority for such registration, etc., of 
federal court judgments. If such laws have not been 
enacted by the state, the statute simply does not apply. 

(2) If the state has enacted the laws required and 
we turn to ascertain what will happen in such case, we 
find that the statute declares that Federal judgments 
“shall be liens on property throughout such state in 
the same manner and to the same extent and under 
the same conditions only as if such judgments and de- 
crees had been rendered by the court of general jur- 
isdiction of such state.” This language would, at first 
glance, appear contradictory, as it declares a lien on 
property throughout the state, and yet limits that lien 
“to the same extent and under the same conditions 
only” as if it were a state court judgment. In order to 
harmonize this language emphasis must, in my judg- 
ment, be placed upon the word “only” and the phrase 
“throughout such state” must be held limited by the 
following language as to manner, extent and conditions 
by the provisions of the state statutes regulating the 
entry of state court judgments. Therefore, since the 
state law confessedly cannot regulate or limit the man- 
ner, extent or condition of the lien of the federal judg- 
ment except as authorized by Congress, and Congress 
by the Act of 1888 has not given the state such auth- 
ority, but has abolished the lien theretofore existing in 
states which have placed federal judgments upon an 
equality, the only way such equality can be given is by 
the state enacting such laws as will regulate the lien 
of judgments in the state court in such manner as to 
enable the recording of judgments of Federal courts 
to be conformed thereto. That is, it would seem for 
one thing that the state must do away with the pro- 
vision making the judgments of its circuit courts a lien 
upon their entry and require a transcription thereof to 
be made and recorded in some book corresponding to 
a “judgment docket.” 

Futility of the Florida Statutes. 
I believe the foregoing discussion will sufficiently 
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indicate that the attempts of the Florida Legislature 
to comply with the requirements of the Federal Act of 
1888 so as to limit the territorial extent of Federal 
court judgments have been made along a mistaken 
theory. They have been attempts to provide equality 
of treatment by extending the authority for recorda- 
tion of transcripts of Federal court judgments without 
modifying or limiting the creation of liens by state 
court judgments upon entry alone. It is not enough to 
provide for equality of treatment in certain counties, 
or even in all counties, where transcripts must be re- 
corded to create a lien. The equality must be in every 
county everywhere. 

Take, for instance, this situation: No Federal court 
is held in Pinellas County, but terms of a state court 
of general jurisdiction are held there as in all other 
counties of the state. A judgment recovered in the 
state Circuit Court for Pinellas County becomes a lien 
upon all lands in that county from the moment of 
entry. A similar judgment of the Federal Court sitting 
at Tampa would not, if the statute were applicabie, 
become a lien upon lands in Pinellas County until a 
transcript of the judgment obtained in Tampa was 
filed for record in Pinellas County. Can any way be 
suggested for the removal of this inequality without a 
change in the state law, which will require judgments 
obtained in the Circuit Court of Pinellas County to be 
treated in the same way as the judgments obtained in 
the Federal Court not sitting in that County, before a 
lien is created thereunder? If there is such a way, I 
have not yet heard it suggested. So long as our statute 
gives a lien from the entry of judgment in counties 
where rendered, the equality cannot be attained, be- 
cause there is no way so far as I can see to avoid the 
effect of the pronouncement of the Rhea case that: “It 
is the inequality which permits a lien instantly to at- 
tach to the rendition of the judgment without more 
in the state court, which does not so attach in the fed- 
eral court in that same county, that prevents compli- 


ance with the regulation” of the Act of 1888. 


One way to achieve conformity has been pointed - 


out by the reference of the Chief Justice to the Mis- 
sissippi statute which requires enrollment of all judg- 
ments alike, whether state or Federal, after their 
rendition and entry. Even this, from a practical view- 
point, would still involve a distinction in all counties 
where terms of Federal courts are not held. Taking 
again the example already cited, the enrollment of a 
judgment in the state court in Pinellas County could 
be accomplished after only sufficient time for a tran- 
script to be made and transported from one room to an- 
other of the same building, or from one building to 
another in the same city, while a like enrollment of a 
judgment of a Federal court sitting in Tampa, entered 
at the same instant, could not be accomplished for sev- 
eral hours thereafter. Yet, after describing the pro- 
vision of the Missouri statute requiring enrollment, the 
Supreme Court said: ‘““‘We think that case may well be 
distinguished from this one, because necessity of en- 
rollment was exacted as to every court.” 


It would, therefore, seem that no statutory enact- 
ment limited to the authorization of the recording of 
transcripts of judgments of Federal courts can place 
such judgments on an equality with state judgments 
so long as the latter become a lien upon rendition and 
without any transcription amounting to what may be 
described by the term “enrollment”. The true question, 
as appears to me, is not whether or not the Florida 
acts are void, or whether or not they are unconstitu- 
tional; but rather merely whether they are effective 
to accomplish the purpose intended. If the conclusion 
is correct that authority for transcription alone will not 
make them effective, then it must follow that no state 
act can be effective for the purpose in view without 
changing to some extent the provisions of our other 
statutes regulating the creation of liens by the judg- 
ments of our state courts. 
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EXPERT TESTIMONY—ITS EVILS 


By L. M. ANDERSON, M.D., Lake City. 


(Read before the Tenth Annual Meeting of the Flor- 
ida Railway Surgeons’ Assn., St. Augustine, April 1, 
1929.) 

Fellow Surgeons of the Florida Railway Association: 

We are aware of the fact that evil has always and 
will always continue to exist in this one line of our 
profession, so long as man continues his struggle for 
existence. 

It may be improved upon and partially alleviated to 
a minor evil, if we, as medical men, secure the aid of 
a majority of other outstanding professional men, 
whom we know to be honest, and are upholding the best. 
‘We know, too, that the higher type of man in any 
profession is to be trusted, and no promise of gain 
will tempt him. Ofttimes, though a designing lawyer, 
with his battery of questions, can get you all wrong, 
when the intentions are to be absolutely straight in 
your testimony, but if a man is crooked, no law 
can make him otherwise. 

In suits for personal damage, you know the array 
of so-called expert witnesses are ever present to tes- 
tify. Often, too, there is an honest difference of opin- 
ion between physicians as well as lawyers. The im- 
proper manner in which a_ case is handled, receives 
much criticism, especially that of expert testimony, 
when, the lawyers do not agree. The American Medical 
Association and many State Associations have tried to 
better this condition, and much has been written and 
said leading to a definite move. The most outstanding 
suggestion up to the present seems to be for the court 
to appoint these witnesses, but in my opinion this would 
be a wrong move. You cannot legislate honesty into 
physicians, besides it would be an infringement upon 
our rights as citizens. 

As I look at it, the wisest thing for us to do is to 
keep this before our profession, individually and collec- 
tively. Talk about and think about it until we are ready 
to take some action that will get results. It would be 
well for the young medical student were he taught now 
regarding the evils of this phase of his professional 


career, to be sure he was right, to let not prejudice 
nor gain swerve him from the truth. Teach him con- 
cerning the intrigues and tricks of the expert lawyer in 
examinations. 

It might be a wise and workable plan in starting a 
reform—a chair in medical colleges on expert testi- 
mony, with lectures by a learned lawyer of the highest 
repute. This is merely a suggestion—it might seem a 
far-fetched plan, but it means something to start men 
thinking, when reform is so badly needed. 

This is now one of the darkest spots in our profes- 
sion. I know of no other evil that leaves us in such 
status before the laymen. There will always be a sus- 
picion of physicians among certain classes of people, 
because among a number of them there exists a dis- 
trust, caused, by the charlatan, who it seems is always 
“abroad in the land.” With all our modern educational 
advantages, there are many who still have their tinge 
of superstition, and persist in “planting their seed in 
the moon.” 

While we can claim the highest type of civiliza- 
tion that has ever existed in the history of man, we are 
still digging into the past and acquiring knowledge of 
great value. Not many years since we lightly criti- 
cised the Chinese practitioner in his seeming abuse 
and use of strange remedies; and, at the present day, 
we find use for many glands of the body as a rem- 
edy for different ailments, while twenty-five years ago 
the very idea would have met with derision. It would 
be superfluous for me to speak of the great advances 
made in the past quarter of a century. 

iWhy could not this Association of Railway Sur- 
geons go forward in this special work? After all ’tis 
nothing more than traumatic surgery, which consists 
in trying to repair the damage to parts injured—hop- 
ing by this means to restore them to normal health 
and usefulness. 

As a last suggestion, I would say a conference of 
lawyers, physicians and judges might be a starting 
point for this reform. 
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MORE JUSTICE, LESS LAW, LESS CRIME 
By HERBERT U. FEIBELMAN, of Miami, Fla. 


If a stranger froni Mars were to drop in and be 
promptly ushered into a modern American law library, 
there to read the law, all the law of our forty-eight 
states and of the Federal government, if he were 
given his first glimpse of men on this globe through 
reading the laws that regulate their conduct, who 
doubts what the impression would be? Our strange vis- 
itor would be lost in the maelstrom of statutory regula- 
tion, providing myriad violations of laws. He would 
gather such a sum of evil tendencies that he would 
soon assert that the gospel of the Decalogue and two 
thousand years of Christianity were a rank failure. 

The ultimate philosophy of our legislation, state 
and federal, particularly in the past decade, has been 
to assume man’s evil tendency, and to add to the sum 
of laws that are male prohibitum, without appreciably 
increasing those that are male per se, and without 
really adding to his rights and liberties. Legislatures 
and Congresses themselves have led the pace of dis- 
respect for law by cheapening law. The needs of hu- 
manity have been enlarged, it is true, perhaps propor- 
tionately as science has opened new avenues of hu- 
man activity. There has been need for new legislation, 
but have we undertaken to supply this need through 
a downright desire to dispense justice and increase hap- 
piness for the human family? 

Hon. Andrew R. Sheriff, distinguished member of 
the Chicago bar, in an eloquent and sensible address to 
the Commercial Law League of America during the 
past summer, said: 

“For nearly one hundred and twenty-two years 
‘the People of the United States’ have been neg- 
lecting, or very poorly performing, in nation, state 
and city, this transcendent duty to establish jus- 
tice, with adequate mechanism and becoming hab- 
iliments. There was never a time more propitious, 
nor necessity more pressing, for taking all req- 
uisite measures to establish justice, than now. 
Not pedantic discussion, but effective action, is 
the undeniable demand of today.” 

Mr. Sheriff has sounded the call for justice. He has 
seen beyond the popular cry to end the so-called crime 
wave. He senses something fundamentally wrong. It is 
not degeneracy in the American people, an abject mor- 
al surrender. It is something wrong in government 
itself. We need to establish justice! We need to harken 
to our original Constitutional pronouncement, our de- 
termination to establish common justice. 

In a recent interview in the New York Times, Lew- 
is E. Lawes, warden of Sing Sing prison, denied that 
there is really a criminal class. He has rather agreed 
that America has multiplied crime violation by mul- 
tiplying laws. He said: 


“I believe that without law there would be no 
criminal. But I also believe that since we have laws 
any one who steals anything from a postage stamp 
to a railroad is in the real sense of the word a 


criminal, no matter whether he had a trial and - 


been convicted or not. 

“When a man is caught and tried and found 
guilty of a crime he is a convicted criminal. But 
think of the millions who are never caught. There 
are very few people who can honestly say that 
they have not done things that violated laws, or 
in other words committed crimes for which they 
could have been imprisoned.” 

There is no mistaking the fact that in making new 
laws we have created crimes. In the proportion with 
which we have made law-violation more commonplace, 
we have lessened respect for law itself. Warden Lawes 
continues: 

“The disregard for the prohibition amend- 
ment and the great amount of graft resulting 
from its attempted enforcement have bred a dis- 
respect for law that has increased certain kinds 
of crime.” 

Every fair-minded student of our government and 
its Constitution admits that the Eighteenth amend- 
ment was a departure in the basic scheme of our gov- 
ernment. We have no other Constitutional prohibition 
of like import. We engrafted on the Federal govern- 
ment the power of police regulation of domestic af- 
fairs, something without precedent. For nearly a cen- 
tury and a half, we had been following Jefferson’s 
conception that “‘the States can best govern over home 
concerns and the General Government over foreign 
ones.” Those who sense the presence of a crime-wave 
themselves assert that it had its inception in the en- 
forcement of this novel Constitutional amendment. 
They admit that Constitutional Prohibition has start- 
ed something and they have yet to prove its contri- 
bution to the sum of human happiness through the 
dispensation of justice. 

Hon. Thomas James Norton, of the Chicago bar, 
recognized authority on the Constitution of the United 
States, in his brilliant and convincing book, “Losing 
Liberty Judicially,” that measures so true to its title, 

“makes it clear that in the course of one of the 
most radical and momentous changes in the 
history of the Government of the United States 
there was no thought in legislation and no ade- 
quate exposition in judicial decisions of our con- 
stitutional philosophy, none of the British the- 
ory of Liberty under law which we inherited, none 


of the rights of man dealt with in the Declaration | 


of Independence, none of the superiority of the 
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rights of one to the wishes or will of the major- 
ity, none of the meaning of Liberty which is pro- 
tected by the Fifth Amendment from encroach- 
ment by the Nation and shielded by the Fourteenth 
from aggressions by the State.” 

One has but to read this book to see how we have 
through ignorance or indifference permitted Congress 
and the legislatures to divest us of accepted and unques- 
tioned popular rights that were uppermost in the minds 
of those who framed our government in the latter days 
of the eighteenth century, when, through the Declara- 
tion of Independence and the Constitution of the United 
States, we thought we planted safe-guards for helpless 
minorities against the tyrannies of the majority. This 
we did in the early days, “‘to establish justice.” 

The President of the United States, in his inaugural 
address, has asserted that in this country “life and 
property are relatively more unsafe than in any other 
civilized country in the world,” and there is no need 
of statistical evidence to convince any well informed 
citizen of the numerical increase in law violation. 

Old-fashioned students of the Constitution who hold 
unflinchingly and tenaciously to pristine guarantees of 
jury trial, of the right of habeas corpus, of protection 
against unlawful searches and seizures, sit and won- 
der. They believe that the cause of the condition to 
which the President points is not a weakening of the 
moral fabric of the people. They will not agree that 
the American people are becoming callous in their 
morals and that the race is degenerating. They still 
cling to faith in the ultimate goodness of Man. They 
believe that if he is different now from what he 
was in 1776, it is that he is better. He has increased 
in learning, in the understanding of the Universe and 
of Man himself. But they do believe that the Majority 
has encroached on the fundamental rights of the Min- 
ority, and the mere fact that such encroachment has 
been dignified by legal enactment does not alter the 
fundamental, the governmental wrong! Mr. Norton 
has well understood the situation, when he questions— 

“the swarming of office-holders at Washington 
and other centers of population during the last two 
or three decades, a large part of whom are watch- 
ing, questioning, checking, investigating, or man- 
handling the citizen, who is illiterate as to his 
rights against Government. The wooden-shod of 
France were not more docile to Bourbanism than 
the present-day American is to a Government 
broken loose from constitutional observance in 
several fields.” 

Our bench and our bar, our business world, each is 
studying and formulating changes. In the field of civil 
law, we recognize an increasing distrust of the law, a 
more persistent complaint against the law’s delay and 
against the inefficiency of relief by the abitrament of 
litigation. Equity, with its timely willingness to serve 


where the law cannot, is no longer a common source of 
relief. It has not the elasticity that the business world 
requires. The language of the court-room is not the 
language of the directors’ table. Lawyers talk one way 
and the business man another. We have devised a score 
of new plans and ideas, all seeking to escape the pitfalls 
of the lawyer and “his quiddits now, his quillets, his 
cases, his tenures, and his tricks.” We are taking stock 
of our entire legal jurisprudence. A notable and re- 
cent undertaking has been the survey of litigation in 
the United States to discover what is wrong with the 
legal system in commercial and negligence cases and to 
make recommendations for improvement. by the In- 
stitute for the Study of Law of Johns Hopkins Univer- 
sity and by a co-operating committee of New York 
lawyers. The bar associations of the various states. 
the American Bar Association, the Commercial Law 
League of America, and many other organizations, not- 
ably lay organizations of credit men and bankers, all 
are trying to find out “what’s the matter with the 
law.” A new departure in governmental action has 
been found in recent years in the appointment of com- 
missions to serve in matters formerly entrusted to 
courts. We have our commissions for the regulation of 
railroads, insurance companies, banks, and other in- 
dustries. The business world has preferred handling of 
business differences and difficulties by round-table dis- 
cussion to the cumbersome, costly and ineffective pro- 
cedure of the courtroom even at the expense of waiver 
of rights of jury trial and the like. 

In the field of international law, men are groping 
for better laws and a better administration of law. 
They sense shortcomings in that larger field, and dur- 
ing the month of October, the thirty-sixth meeting of 
the Institute of International Law convened at Briar- 
cliff Lodge, for an eight-day session. 

If we took our friend from Mars through these 
varied studies for law reform, would he not opine that 
we are moving slowly but surely down, down the 
path of mere procedure; that we are adding to the sum 
of our methods without due thought of basic rights, 
and of the ultimate aim of government to make men 
happy through justice by law? We have been giving 
little weight to the rights of our minorities, in our 
zeal to encompass the will of the majority. We hang 
our entire course of action upon the principle that the 
majority rule can never be carried to the extreme. Ex- 
Governor Alfred E. Smith, whose zeal for liberty was 
obscured by the thought of his religious faith, in his 
autobiography, “Up to Now,” has urged that the de- 
feated candidate in a presidential campaign should be 
given a voice in Congress, for does he not represent 
a great minority, whose wishes should not be com- 
pletely ignored? Fifteen millions of Americans believe 
that Governor Smith was right in the last campaign, 
and yet these millions are really without a champion. A 
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minority that is far from negligible can assert a doc- 


_trine which in another generation may be acceptable 


to the majority and which may become the law of the 
land! We have yet to devise due protection of the weak 
against the strong. Jefferson may have looked into the 
future farther than he thought. He may have stood 


prophet-like and saw the source of crime-waves of gen- 
erations that came after. He may have been wiser than 
he thought when he pledged himself to “equal and ex- 
act justice to all men, of whatever state or persuasion, 
religious or political.” 
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WHAT PRECONCEIVED OPINION DISQUALIFIES A JUROR? 


By JOHN M. COE, of the Pensacola Bar. 


Gentlemen, it is my privilege to bring to your at- 
tention tonight a statutory change in regard to the 
disqualifications of jurors by preconceived opinion 
which has been in effect since 1919, and yet has never 
been the subject of judicial construction, due perhaps 
to a failure to note the change, and thus present the 
question to our court of last resort. 

The former statute, subsection 2 of Section 1492 
General Statutes of 1906, enumerates the grounds of 
challenge for cause, among which are that the juror 
“has expressed or formed any opinion’, after which 
follows the provision “if it shall appear to the court 
that the juror does not stand indifferent in the cause. 
or is otherwise incompetent another shall be called and 
placed in his stead’. It is unnecessary to state before 
an audience of Florida lawyers that our court in the 
past has gone to considerable lengths in holding that a 
juror must have formed a fixed and settled opinion be- 
fore it may be said that he “does not stand indiffer- 
ent in the cause, or is otherwise incompetent’, and 
that an opinion which he says he can put aside in no 
way impairs his competency. However the legislature 
in enacting Chapter 7851 Laws of Florida Acts of 
1919, now Section 4359 Compiled General Laws of 
Florida of 1927, besides adding additional grounds of 
challenge, inserted between these two flexible phrases 
and in addition thereto, what is to my mind a very 
inflexible one, that is to say “if any of the foregoing 
grounds of objection exist,—another shall be called in 
his stead’. It is the belief of the writer, that since 
the enactment above set out the formation, or expres- 
sion of an opinion, irrespective of its character, is 
ground of challenge for cause, and that our Legislature 
has thus taken cognizance of a fundamental principle 
of psychology, i. e., the baneful influence of a precon- 
ceived opinion, even if by an effort of the will it is ban- 
ished from the conscious mind. 

The truth of this has been always recognized, Lord 
Mansfield said that “a juror’s mind ought to be like 
white paper on which nothing has been writ’, so it may 
be profitable to inquire for the reasons why theory and 
practice in this case as in so many others have pursued 
divergent courses. In the case of O’Connor v. The 
State 9 Fla. 215, when our court first considered this 
question and enunciated what has heretofore been the 
rule, the following quotation from Graham & Water- 
man on New Trials, appears: 

“Jurors ought to come to the investigation free 
from any preconceived impression whatever. But, 
as this, in the present condition of society, is fre- 
quently, if not generally, impossible, the law does 


not require in practice quite so much strictness. 
It has been well remarked, that in an agricultural 
community like ours, of sparse population. iden- 
itcal pursuits, equal station and newspapers scat- 
tered far and wide, it has always been found a 
matter of much delicacy and difficulty—sometimes 
altogether impracticable—to procure a jury entire- 
ly unaffected by rumors touching the transac- 
tions upon which they are to pass.” 
from which it appears that frontier conditions, the 
tendency of news to travel far and wide, the limita- 
tions upon the number of jurors in a county, coupled 
perhaps with a praiseworthy desire to reduce the ex- 
pense of trials, led the courts to give slight consider- 
ation to “the unfixed opinion, easily cast aside’, albeit 
a psychological impossibility, and our court, notably in 
the case of English v. State, 31 Fla. 340, 12 So. 689 
has even decided that a juror is competent, although 
he states it would require evidence to remove his 
opinion. 

However, frontier conditions no longer exist, our 
communities are not wholly agricultural, our popu- 
lation is no longer sparse, nor are our pursuits identi- 
cal, and although newspapers are still scattered far and 
wide, their very multiplicity is a protection, because the 
average man would have to constitute himself a ver- 
itable full time nisi prius court, to form or express an 
opinion as to all the murders, arsons, robberies and 
rapes which he sees reported in their columns; there- 
fore since ‘‘when reason ceases, ceases also the law’, it 
would appear time to place theory and practice in ac- 
cord, as the legislature appears to have intended. Nor is 
their wanting high evidence that our court as now con- 
stituted is appreciative of the change, I refer to the 
case of Johnson et ux, v. Reynolds, et al, 121 Southern 
793, decided by the Supreme Court April 16th, 1929, in 
considering a kindred question it quotes approvingly a 
statement of Mr. Chief Justice Russel!, of Georgia, say- 
ing, “If error is to be committed, let it be in favor of 
the absolute impartiality and purity of jurors.” 

There is no logical way to escape this construction 
of the statute, except by a play upon the word “opin- 
ion”; the statute enumerates certain grounds of objec- 
tion, amongst which is the formation and expression 
of opinion (not fixed opinion) ; it then says if “any of 
the foregoing grounds of objection exist—another shall 
be called in his stead.’”’ Of course courts have before in- 
dulged in profitless refinements of definition, as for 
instance between the words “opinion” and “impres- 
sion”; and the question may arise “when is an opin- 
ion not an opinion?” But the legislature is composed 
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of common men, common men use common words with 
common meaning; lawyers render opinions, horseback 
opinions, definite opinions, foggy opinions, opinions for 
which they are paid,and opinions for which they are 
not paid, but they are all opinions, still, and when 
the legislature said “opinion”, they did not have in 
mind the iron clad, copper lined opinion of one who 
gets on a jury in a capital case with intent to mur- 
der, or in a civil case to commit a financial ravishment, 
but the ordinary belief of guilt or innocence, or the 
justice or injustice of a cause, which an honest man 
might entertain, and yet be honest enough to admit, 
which he would be honest enough to try to put aside, 
but which every thinking person knows would linger 
with him still. When I think of this, I often think of 
the old distinction between honest prejudice and ju- 
dicial corruption, that prejudice is bias unconscious 
of itself, and corruption is prejudice conscious of its 
own existence. Against the corrupt juror no rule of law 
will provide protection, but against the honest juror 


+ 


unconsciously biased by the growth of an opinion 
that he tries to root out, this rule of our law, if I 
correctly apprehend it, will give a just and a much 
needed protection. 

Judge the rule by the standard of the man on the 
street. What client would want his case tried by a 
juror who had expressed any, even the most fleeting 
opinion, against him? Judge it again by the standard 
of the psychologist, who knows that the whole basis 
of the phenomenon of habit, sometimes so fixed and 
compelling, in the ever increasing tendency of thoughts 
and actions to recur, the longer they are entertained, 
or the oftener they are practiced. And when common 
sense, and scientific judgment concur in the desirabil- 
ity of a rule, and when the mandatory language of the 
legislature enacts it into law, with presumed knowledge 
of a previous contrary construction, one would be truly 
a faithful disciple of stare decisis, who would con- 
tend that the law stood unchanged. 
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DIGEST OF CASES FROM FLORIDA 
IN THE UNITED STATES COURTS 


(This Digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme 
Court opinions reported in the Federal Reporter and Supreme Court Reporter, copyrighted and published by 
the West Publishing Company of St. Paul, Minnesota, in accordance with the copyright notices contained in 
the respective issues of the Advance Sheets of the Federal Reporter and Supreme Court Reporter reporting 


the opinions in full. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Re- 
porter may be obtained for 25c by addressing the West Publishing Company of St. Paul, Minnesota.) 


ST. PETERSBURG ADVERTISING CO. ET AL V. 
AMERICAN MOTORSIGN CO. Circuit Court of Ap- 
peals, Fifth Circuit. April 10, 1928. No. 5043. 25F. (2d) 
397. 

In suit in which plaintiff seeks to recover trust 
fund, federal District Court has jurisdiction in 
equity. 

In suit for breach of contract to buy advertis- 
ing device manufactured by plaintiff, Circuit Court 
of Appeals must accept decision of District Court, 
based on conflicting evidence, that contract was 
breached by defendant. 

Where defendant, in connection with contract 
to buy five advertising devices per month for 10 
months at price of $235 each, deposited in bank 
under another contract $3,500 out of which bank 
was to remit payment on purchase of such de- 
vices, and which should be paid to plaintiff on de- 
fendant’s breach of contract, such deposit held to 
be in nature of liquidated damages, and not 
penalty. 

Where buyer made deposit with bank which 
was to be paid to seller on buyer’s breach and 
seller giving notice of being ready, able and will- 
ing to comply with contract, bank had no obliga- 
tion to pay until evidence was actually presented 
that seller was ready, able and willing to perform, 


and was not liable for interest prior to such time. 
* * * 


In action for breach of said contract brought 


in federal District Court in Florida, plaintiff, 
having recovered judgment, is entitled to interest 
thereon at same rate that would apply to judgment 
in state courts under 28 USCA § 811 (Comp. St. § 
1605), but decree will not be amended to allow 
such interest, since it may be collected on execu- 
tion. 


COMMERCIAL BANK & TRUST CO. ET AL. V. 

_DOOLY ET AL. Circuit Court of Appeals, Fifth Cir- 
cuit. May 5, 1928. No. 5625. 25 F (2d) 934. 

Where bank, acting as trustee for several 

banks participating in mortgage loan, had notice 


before mortgage notes were paid, that bankrupt 
trust company, participating in transaction, had 
no beneficial interest in mortgage notes held by 
bankrupt, and that certain other banks were ben- 
eficial owners thereof, bank was not entitled to 
apply on bankrupt’s debt to it amount received by 
it as trustee in payment of part of mortgage loan 
in bankrupt’s name, in absence of any extension 
of credit or other change of position due to its 
dealings with bankrupt with reference to loan. 


BARTON ET AL. V. UNITED STATES. Circuit 
Court of Appeals, Fourth Circuit. April 23, 1928. No. 
2715. 25 F. (2d) 967. 

In a criminal trial in the federal courts, de- 


fendant’s wife is not a competent witness in his 
behalf. 


WARD BAKING CO. et al v. CITY OF FER- 
NANDINA, FLA., et al. District Court, S. D. Florida. 
December 18, 1928. 29 F. (2d) 789. 

“Ordinance fixing higher license tax to be paid 
by nonresident bakeries delivering within city 
than for resident bakeries held unconstitutional, 
under Const. art. 4, § 2, guaranteeing to citizens 
of each state the privileges and immunities of cit- 
izens of the several states, and as violating 
Amendment 14, prohibiting any state from mak- 
ing or enforcing any law which abridges priv- 
ileges or immunities of citizens of United States, 
and which prohibits states from depriving persons 
of liberty or property without due process of law, 
and from denying any person equal protection of 

“Corporation cannot claim protection of priv- 
ileges and immunities clauses of Const. art. 4, § 2, 
and Amendment but can claim protection of 
clauses of Federal Amendment forbidding depri- 
vation of property without due process and pro- 
hibiting any state from denying any ‘person’ 
within its jurisdiction the equal protection of the 
lawa. 


“Judicial Code, §266 (28 USCA §380), requir- 
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ing presence of three judges for hearing of an 
application for an interlocutory injunction, does 
not apply to suits seeking to enjoin enforcement 
of municipal ordinances.” 


BLAIR, Commissioner of Internal Revenue v. 
MATHEWS. MATHEWS V. COMMISSIONER OF IN- 
TERNAL REVENUE. Circuit Court of Appeals, Fifth 
Circuit. December 20, 1928. No. 5466, 5475. 29 F. (2d) 
892. 

“Income received by taxpayer and attorney un- 
der contract binding him for two years to attend to 
all legal matters for county to which at any time 
during such period he was assigned by the board 
of county commissioners held not subject to federal 
income tax, in view of Revenue Act 1926, § 1211, 
(26 USCA § 1065b), where all of the services 
required by the contract were with reference to 
matters as to which the county commissioners, 
acting under Rev. Gen. Stat. Fla. 1920, § 1475, et 
seq., exercised purely governmental powers.” 


STROHBAR V. DWINNELL. Circuit Court of Ap- 
peals, Fifth Circuit. January 7, 1929. Rehearing De- 
nied January 28, 1929. No. 5421. 29 F. (2d) 915. 

“Action of trial court in granting trustee ad- 
ditional time in which to take his evidence, after 
filing specifications of opposition to bankrupt’s 
discharge, was not erroneous, since rule fixing 
time in which the parties are to take their evidence 
is merely directory. * * * 

“Federal courts, in common with other courts, 
have inherent power to do all things that are reas- 
onably necessary for administration of justice 
within scope of their jurisdiction.” 


CURETON LUMBER CO. V. HAMMOND LUM- 
BER CO. Circuit Court of Appeals, Fifth Circuit. Jan- 
uary 4, 1929. No. 5349. 29 F. (2d) 973. 

“Charters, though generally couched in tech- 
nical language, are to be construed reasonably so 
as to give effect to the intent of the parties. * * * 

“Though shipper, having no duty to procure 
pilot for vessel, did so, nevertheless when captain 
accepted him he became a servant of the ship, and 
shipper was not responsible for any incompetence 
or error of judgment on his part. * * * 

“When shipper, in accordance with obliga- 
tions of charter, furnished a pier for unloading 
of cargo, it was not liable for demurrage by reas- 
on of blocking of channel, making it impossible 
for ship to berth, in that the blocking of the chan- 
nel was a hindrance beyond the control of either 
party and mutually excepted within terms of 
charter.” 


YBOR V. UNITED STATES. Circuit Court of Ap- 


peals, Fifth Circuit. March 4, 1929. No. 5354. 31 F. 
(2d) 42. 


Defendant, making payment to federal prohi- 
bition agent of money received from third party 
with knowledge that payment was for protection 
of third party in business of selling beer, was 
guilty of bribery, unless payment resulted from 
unlawful entrapment. 

In prosecution for bribery on account of pay- 
ment of money to prohibition agent for protec- 
tion of third party in sale of beer, evidence held 
sufficient to sustain conviction. 

If prohibition director induced or coerced de- 
fendant to secure third party’s consent to pay pro- 
tection to prohibition agent for sale of beer, and 
defendant and third party had been innocent of 
paying protection theretofore, solicitation by gov- 
ernment officer would constitute unlawful entrap- 
ment and bar conviction for bribery. 

If prohibition director, at time of requesting 
defendant to procure payment to prohibition agent 
for protection of brewery, had reasonable cause to 
believe that defendant knew the other officials 
of the brewery were already paying protection 
money, and merely gave defendant opportunity to 
act without coercion, and defendant accepted 
the chance to procure protection money, entrap- 
ment was lawful, and defendant was guilty of 
bribery. 

In prosecution of officer of brewery procuring 
money from third party and for paying it to pro- 
hibition agent for protection of brewery, in which 
defendant’s action was claimed to have been tak- 
en on suggestion of prohibition officer that pro- 
tection be paid, evidence sustained finding that 
there was no unlawful entrapment. 

In bribery prosecution, refusal of court to al- 
law state’s witness to be recalled by defendant in 
order to lay predicate for impeaching him by 
statement claimed to have been made contrary to 
his sworn testimony held matter for exercise of 
trial court’s discretion. 

Vice president of brewery, accused of bribery 
on account of payment to prohibition agent for 
protection of brewery, was bound by transactions 
previously had with other officials of brewery by 
which protection was secured, where he knew of 
them and acquiesced therein, though he was not 
present. 

In prosecution of officer of brewery for brib- 
ery by payment to prohibition agent for protection 
of brewery, evidence that brewery had been pay- 
ing protection to government agents for some 


months previous, and that defendant knew it, was. 


relevant to prove his intent to bribe agent and 
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to rebut his denial of previous payments and to 
disprove existence of unlawful entrapment. 


THOMAS BELL & CO., Limited, et al. v. STEW- 


ART et al. Circuit Court of Appeals, Fifth Circuit. 
March 4, 1929. No. 5501. 31 F. (2d) 44. 


When vessel arrived at place designated by 
government for anchorage at port of designation, 
she arrived at port for purpose of giving notice 
of readiness to discharge cargo, and notice given 
at that time was therefore not premature, under 
charter providing that lay days for loading and 
discharging cargo should commence from the time 
the captain reported the vessel ready for dis- 
charge. 

Terms of charter party determined proper 
person to receive notice of arrival and readiness 
to discharge cargo, as between owner and char- 
terer, and as between them charter party con- 
trols bill, of lading, when there is a conflict. 

Where bills of lading required notice of ves- 
sel’s arrival and readiness to discharge cargo io 
be given to consignee and another, while notice to 
consignee alone was required under charter party, 
notice to consignee alone, where not premature, 
was sufficient, and started running of lay days 
for discharging cargo from time of its service; 
additional requirement of bills of lading for re- 
port to third party being applicable only after 
vessel reached harbor and docked there. 

Where charter party provided for damages to 
owner of vessel for detention by fault of charter- 
er, and provided for discharge of vessel at such 
dock as charterers may designate, charterer was 
under duty to designate place of discharge on no- 
tice of arrival and readiness to discharge from 
master of vessel, and his failure to do so justified 
imposition by shipowners of demurrage for delays. 

Under charter party requiring that vessel load 
and discharge at such docks as charterers may 
designate, consignee of cargo was required in ad- 
dition to duty of designating place of discharge 
to secure permit from harbor master for ship to 
proceed from place of anchorage to dock. 

Blocking of harbor by sinking of steamship 
held not to preclude owners of another vessel from 
imposing demurrage for delay under charter 
party, exception ‘accidents of navigation’, where 
the delay in discharging the cargo was due, not 
to the blocking of the harbor, but to the fault of 
the consignee in failing promptly to secure per- 
mit from harbor master or to designate berth for 
vessel’s discharge, and where delay continued 
after harbor was cleared. 

In determining amount of assessments for de- 
murrage, Sundays and holidays, occurring after 


expiration of lay days, are to be considered, un- . 
less excluded by the charter party. 


UNITED STATES V. DIEGO ET AL. District 


Court, S. D. Florida, March 13, 1929. No. 555. 31 F. 
(2d) 305. 


Officer’s testimony that he executed search 
warrant at, and found liquors in, attic above res- 
taurant over a year before filing of bill for abate- 
ment of nuisance, thereon under National 
Prohibition Act, tit. 2, $$ 21, 22, 27 USCA §§ 33, 
34, held inadmissable. 

The purpose of National Prohibition Act, tit. 
2, § 22, 27 USCA § 34, authorizing suits to abate 
liquor nuisances, is preventative, not punitive. 

What constitutes a liquor nuisance, under Na- 
tional Prohibition Act, titl. 2, § 22, 27 USCA § 
34, authorizing abatement thereof, is a question of 
fact in each case. 

The word “sale” in National Prohibition Act, 
titl. 2, § 21 (27 USCA § 33), must be considered 
in connection with words with which it is im- 
mediately associated, in determining whether a 
liquor nuisance exists, within section 22 (USCA 
§ 34) ; number of sales alone being insufficient to 
sustain charge, in absence of surrounding facts 
showing that place of sale or possession was main- 
tained for such purpose. 

Evidence of three or four sales of intoxicat- 
ing liquor in restaurant kitchen to “under cover” 
policemen by employee outside owners’ presence 
held insufficient to establish existence of nuisance, 
within National Prohibition Act, tit. 2, $§ 21, 22, 
27 USCA §§ 338, 34. ; 


BURNS ET AL. V. COMMISSIONER OF INTER- 


NAL REVENUE. Circuit Court of Appeals, Fifth Cir- 
cuit. March 18, 1929. No. 5521. 31 F. (2d) 399. 


Evidence held sufficient to support finding of 
Board of Tax Appeals that there were no salary 
reductions as claimed by taxpayers in computing 
income tax, but that they merely recouped cor- 
poration for loss incurred by it due to deprecia- 
tion in value of foreign contract assigned by tax- 
payers to it in payment of their capital stock. 

Decisions of Board of Tax Appeals upon facts 
are not subject to review by Circuit Court of Ap- 
peal, when there is substantial evidence to sus- 
tain them. 

Contribution by taxpayers to capital assets of 
corporation in which they owned substantially all 
of capital stock, to recoup corporation for less in- 
curred by depreciation in value of contract as- 
signed by taxpayers in payment of stock, held not 
deductible loss within income tax law. 

Where compensation of taxpayers is credited 
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to them during tax year, without substantial limi- 
tation or restriction as to time, manner, or condi- 
tion on which payment should be made, and they 

_ might have drawn it out at any time, fact that 
it was not drawn out in part is unimportant in 
determining income tax under article 53 of Regu- 
lations 45, providing that income credited to ac- 
count of taxpayer which may be drawn upon at 
any time is subject to tax for year within which 
it is credited. 


ALDERMAN V. UNITED STATES. Circuit Court 


of Appeals, Fifth Circuit. March 25, 1929. Rehearing 
Denied April 23, 1929. No. 5361. 31 F. (2d) 499. 


Whether transaction constitutes part of res 
gestae depends on facts peculiar to each case, there 
being no limits of time within which res gestae 
can be arbitrarily confined, provided there is but 
one transaction. 


Circumstances forming part of the res gestae 
will not be excluded because of fact that same evi- 
dence tends to establish the commission of other 
crimes by the defendant. 

In prosecution for murder, evidence relative 
to occurrences immediately after the shooting con- 
sisting of defendant’s preparations for destroying 
Coast Guard cutter on which shooting occurred 
and his subsequent recapture by the crew there- 
of, held admissible as part of res gestae, as con- 
stituting but one continuous transaction, partic- 
ularly in view of fact that remarks and actions 
clearly disclosed defendant’s animus against one 
whom he had shot, and his intention to complete 
his murder. 

Extent of cross-examination is in the sound 
discretion of court. 

A wider latitude as to the extent of cross-ex- 
amination is allowed in cross-examination of 
party. 

When a defendant takes the stand, he is sub- 
ject to the same rule in regard to cross-examina- 
tion as any other witness, and he may be asked 
questions that would tend to impeach his cred- 
ibility. 

Where defendant in murder prosecution took 
stand, the allowance of cross-examination relative 
to having been confined in prison on other con- 
victions held not prejudicially erroneous. 

Though a requested instruction states the law 
correctly, it must be refused, if there are no facts 
in the case to justify it. 

Commander of Coast Guard boat had auth- 
ority to stop boat and search American vessel be- 
yond the 12-mile limit in proper circumstances. 

Under 19 USCA § 498, seizure pf boat having 


departed on foreign voyage without proper clear- 
ance papers was legal. 

Commander of Coast Guard boat. having 
boarded a motorboat which had departed on voy- 
age without proper clearance papers did not need 
a search warrant to conduct search thereof. 


EX PARTE WEATHERS, District Court, S. D. 


Florida, June 27, 1929. No. 3343. 33 F. (2d) 294. 


Where prisoner voluntarily accepted commuta- 
tion of sentence granted by the President pur- 
suant to authority of Const. art. 2, § 2, together 
with conditions attached thereto, and agreed to 
comply therewith, the conditions became binding 
upon him. 


THE ERMIS (McLENDON MACH. WORKS, Inter- 


vener). District Court, S. D. Florida. July 18, 1929. No. 
3164-J. 33 F. (2d) 763. 


Determination of validity of intervening libel- 
ant’s lien for labor and material furnished vessel, 
sought to be forfeited to United States for viola- 
tions of Tariff Act, held not within power of 
Secretary of Treasury under section 613 (19 USCA 
§ 520), so as to exclude court’s jurisdiction, where 
no decree of forfeiture had been entered and ves- 
sel was sold under decree for intervening libelant. 

Tariff Act 1922, § 613 (19 USCA § 520) did 
not take from federal courts their admiralty jur- 
isdiction under Const. art. 3, §§ 1, 2, and 28 USCA 
§§ 41, 371, to adjudicate maritime liens against 
vessel, sought to be forfeited to United States for 
violations of such Tariff Act, and require adjudi- 
cation thereof by Secretary of the Treasury. 

Intervening libelant’s claim of lien for labor 
and materials furnished vessel sought to be for- 
feited to United States for violations of Tariff 
Act 1922 (42 Stat. 858) held prior to that of 
United States. 


WILSON & TOOMER FERTILIZER CO. V. AMER- 


ICAN CYANAMID CO., Circuit Court of Appeals, Fifth 
Circuit. July 17, 1929. No. 5453. 33 F. (2d) 812. 


Contract of corporation calling for annual de- 
livery of 12,000 to 18,000 tons of phosphate for 
ten years, giving purchaser benefit of seller’s low- 
est selling price to any other party, held binding 
on corporation which took lease of seller’s prop- 
erty and acquired all its capital stock and assum- 
ed exclusive control of its property, where for the 
first two years the lessee corporation gave the 
purchaser phosphate at the minimum price at 
which it was sold to others, since lessee corpor- 
ation was thereby estopped to deny its continued 
obligation to comply with the contract, though 
secret lease from the original seller provided that 
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the original seller should mine and sell only enough 
phosphate to fill existing contracts. 

Where contract to sell phosphate to purchaser 
at minimum price at which it was sold to others 
was fully performed by corporate lessee of sell- 
ing corporation, whose business lessee controlled 
exclusively, purchaser’s action against lessee on 
the contract was not barred by statute of frauds 
Comp. Laws Fla. 1927, § 5780). 


BRUSH V. WORLD FIRE & MARINE INS. CO., 


District Court, S. D. Florida, Tampa Division. June 25, 
1929, No. 1853. 33 F. (d) 1007. 


Suit in statutory form on policy of insurance in 
the sum of $3,000, wherein damages were claim- 
ed in the ad damnum clause in the sum of $5,000, 
held within jurisdiction of Federal District Court, 
where it was conceded that plaintiff may recover 
the sum of $3,000, with interest thereon at the 
rate of 8 per cent. per annum. 


WILLIAMS V. PENN MUT. LIFE INS. CO. (two 


J.C. PENNEY-GWINN CORPORATION V. Mc- 
ARDLE et al. THE MASSACHUSETTS. THE LAW- 
RENCE. Circuit Court of Appeals, Fifth Circuit. June 
30, 1928. Rehearing Denied July 27, 1928. Nos. 5268, 
5269. 27 F. (2d) 324. 

“It is essential, in order:to maintain an ad- 
miralty lien on a vessel for supplies or advances, 
that she be at the time engaged in maritime ven- 
ture. 

“On furnishing supplies, equipment, labor, and 
advances for steam suction dredges employed 
solely in pumping sand from bottom of bay and 
distributing it over land for purpose of filling 
in the land, owned by the owners of the vessel, 
in order to sell the land, held not entitled to mari- 
time lien, since dredges were not engaged in any 
maritime venture.” 


RORICK ET AL. V. BOARD OF COM’RS OF 
EVERGLADES DRAINAGE DIST. District Court, N. 
D. Florida, at Pensacola. July 7, 1928. No. 160. 27 F. 
(2d) 377. 


cases) Circuit Court of Appeals, Fifth Circuit. June 
27, 1928. Rehearing denied July 27, 1928. Nos. 4986, 
4987. 27 F. (2d) 1. 


“Suit by owners of bonds issued by drainage 
district in conformity with Rev. Gen. St. Fla. 1920, 
§§ 1160-1188, to enjoin the board of commission- 


SEES 


“Insurance company held bound by represen- 
tations of one employed by it to effect a settle- 
ment on certain poliices. * * * 

“Fraud is never presumed, and person assert- 
ing it has burden of proving it with reasonable 
certainty by preponderance of convincing evidence. 
* * 

“A transaction, once completed, may not be 
set aside on the ground of fraudulent representa- 
tions, unless the party to whom such representa- 
tions were made believed and acted on them to 
his detriment. * * * 

“Evidence held insufficient to establish fraud 
in procurement of releases and cancellation of in- 
surance policies. 

“Generally, where a transaction is sought to 
be set aside on the ground of fraud, the aggrieved 
party must take steps to that end promptly, and 
us rarekt granted relief when a delay has caused 
a change in the position of the adverse party, such 
that status quo cannot be restored. * * * 

“Where parties giving releases and agreements 
for cancellation of insurance policies knew of al- 
leged fraud within a very short time after such 
agreements, but made no effort to obtain a can- 
cellation thereof until after lapse of time within 
which policies were contestable, and then failed 
for several years to bring suit to trial, resulting 
in loss of witnesses, held, relief was precluded 
on ground of laches.” 


ers from issuing new bonds pursuant to authority 
of Acts Fla. 1927, c. 12016, held not a suit against 
the state, so as to preclude federal court’s juris- 
diction. * * * 

“Suit to enjoin drainage commissioners from 
issuing new bonds, under Acts Fla. 1927, c. 12016, 
being for the purpose of preventing a performance 
of an alleged unconstitutional act, held within jur- 
isdiction of federal court, as not being within pro- 
hibition of Const. U. S. Amend, 11, principle that 
federal court may enjoin officers of state, when 
commencing proceedings under unconstitutional 
statute, including confiscatory, and therefore un- 
constitutional, action begun or threatened, even 
under a constitutional law. 

“Suit to enjoin drainage commissioners from 
issuing bonds under Acts of Fla. 1927, c. 12016, 
not affecting entire state, or operating against 
Governor and other state officers, held not with- 
in Judicial Code, § 266 (28 USCA § 380), requiring 
District Judge to have assistance of two other 
judges on hearing for injunction, though consti- 
tutionality of statute was in certain particular 
drawn into question. * * * 

“Under New Equity Rule No. 29 (set out un- 
der 28 USCA § 723), motion to dismiss a bill must 
be denied, unless it clearly appears from the allega- 
tions thereof that it must be dismissed on final 
hearing. * * * 

“Proposed purchasers of bonds to be issued 
by drainage district pursuant to Acts Fla. 1927, 
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c. 12016, held not essential or necessary parties 
to suit by owners of outstanding bonds to prevent 
impairment of contract under such bonds, issued 
in conformity to.Rev. Gen. St. Fla. 1920, §§ 1160- 
*** 

“Motion to dismiss operates as a general de- 
murrer which is an admission of facts alleged, but 
not of stated conclusions of law. 

“Acts Fla. 1927, c. 12016, authorizing issuance 
of new bonds by drainage district, superior as re- 
gards appropriation of ad valorem taxes for pay- 
ment, and as to sinking fund, to prior bonds issued 
in conformity to Rev. Gen. St. Fla. 1920, §§ 1160- 
1188, section 1178 of which requires new bonds 
issued to be an obligation of equal dignity with the 
prior bonds, held in violation of Const. U. S. art. 
1, § 10, as impairing obligation of contract; the 
new bonds authorized being of superior and not 
equal dignity with the prior bonds, ‘equal dignity’ 
meaning equality of character, position, rank, 
status, power, and privilege. * * * 

“Suit by owners of bonds issued by drainage 
district to enjoin issuance of new bonds held not 
premature, because brought before issuance there- 

of, in that plaintiffs need not wait until injury 
is accomplished before bringing suit, but may ask 

suit, but may ask injunctive relief to prevent 
threatened injury. * * * 

“Law authorizing issuance of drainage dis- 
trict bonds and their issuance in fact thereunder 
become a part of contract, the obligation imposed 
nu nonds on drainage district just as if written 
on face of bonds. * * * 

“Federal courts are bound by decision of high- 
est state court in construing state statutes.” * * * 

“Where qugestion arises under Constitution 
and laws of United States, or one is presented in- 
volving general or commercial law, federal courts 
do not follow state decisions, but apply the law ac- 
cording to federal jurisprudence and ascertain- 
ment.” 


RINGLING TRUST & SAVINGS BANK ET AL. V. 


WHITFIELD ESTATES, INC., Circuit Court of Ap- 
peals, Fifth Circuit. April 15, 1929. No. 5399. 32 F. 
(2d) 92. 


In view of Act Jan. 31, 1928, § 1, and section 
2, as amended by Act April 26, 1928 (28 USCA §§ 
86la 861b) and Act Sept. 6, 1916, § 4 (28 USCA 
§ 861), procedure adopted by petitioner for per- 
fecting appeal held to disclose performance of 
every act necessary to properly bring case up for 
consideration of Circuit Court of Appeals. 

On petition to have defendant adjudged invol- 
untary bankrupt, facts held to show that execution 
of trust deed by defendant to a creditor was not 


a new hypothecation of defendant’s property for 
ordinary claims, but was an exchange and substi- 
tution of trust deed for existing contracts and 
mortgages, rendering defendant immune to attack 
as basis for bankruptcy. ; 

Execution of trust deed by defendant, sought 
to be adjudged involuntary bankrupt, in exchange 
for existing unrecorded contracts and mortgages, 
held to create lien on properties of defendant, 
good as against general creditors when trust deed 
was recorded, notwithstanding Rev. Gen. St. Fla. 
1920, § 3822, and Bankruptcy Act. § 47a, as amend- 
ed by Act 1910, 11 USCA § 75(a). 

That trust deed executed by owner of realty to 
its sales agent, covering all the real estate, pur- 
chase money notes, contracts, etc., permitted owner 
to utilize proceeds of purchase-money notes for 
payment of operating expenses, etc., does not have 
effect of vitiating contract or disclosing fraudul- 
ent purpose to place property beyond reach of gen- 
eral creditors. 


FRANK T. BUDGE CO. V. HORTT ET AL. Circuit 


Court of Appeals, Fifth Circuit. April 23, 1929. No. 
5525. 32 F. (2d) 157. 


As against owner of real property or purchas- 
ers and creditors with notice, one in privity with 
owner acquires a lien by performance of labor or 
furnishing of materials on such property. 

A purchaser or creditor, whose interest is cre- 
ated or arises while construction or repair of prop- 
erty is in progress, is deemed to be a purchaser 
or creditor with notice of laborer’s or material- 
man’s lien. 

As against purchasers and creditors without 
notice, materialman’s lien is acquired on realty 
only from time of record of notice, which must 
be filed within 3 months after entire perform- 
ance of labor or furnishing of material under 
Comp. Gen. Laws Fla. 1927, § 5380. 

In suit to enforce lien for labor and materials, 
evidence as to whether construction: or repair of 
building was in progress when mortgage lien was 
created held insufficient to charge mortgagee with 
constructive notice of plaintiff’s lien. 

A materialman can preserve his lien by record- 
ing notice promptly as and when materials are 
furnished, and can protect himself as to both 
labor and materials while work is actually going 
on, but cannot preserve lien, without record under 
Comp. Gen. Laws Fla. 1927, § 5380, or actual no- 
tice, by leaving building in apparently finished 
condition. 


OWENS ET AL. V. FOWLER ET AL. Circuit 


30° 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Court of Appeals, Fifth Circuit. April 25, 1929. No. 
5314. 32 F. (2d) 238. 


Independent contractors for construction of 
road, a federal-aid project being constructed under 
supervision of state highway department, were 
not agents and instrumentalities of United States 
and of a subdivision of state so as to be exempt 
from liability, where before completion of their 
work, as contemplated by contract, and with full 
knowledge of danger from road’s abrupt termina- 
tion at a railroad cut over which a bridge was 
later to be constructed by another, they permit- 
ted the public to use road without taking meas- 
ures for safety of public provided by contract by 
erecting and maintaining proper barricades, 
danger warnings, and detour signs, in consequence 
of which automobile ran into cut and its occu- 
pants were killed. 

“The evidence being conflicting on the question 
of negligence of road construction contractors in 
failing to erect proper barricades, warnings, and 
detour signs, relative to liability for accident to 
travelers riding off end of road into cut, question 
was properly left to the jury. 


JENNER ET AL. V. MURRAY ET AL. Circuit 


Court of Appeals, Fifth Circuit. May 17, 1929. No. 5537. 


32 F. (2d) 625. 


Judgment of United States court of limited, 
but not inferior, jurisdiction, rendered on personal 
service on defendant, is binding, and not subject 
to collateral attack, though no jurisdiction is 
shown on the record. * * * 

Fact that suit, commenced by filing summons 
in office of clerk in Jacksonville, Fla., was prose- 
cuted to judgment by default by filing declaration 
in Miami and taking judgment after trial there, 
held not to render judgment void in suit to enjoin 
execution thereof, since statute does not create 
division of Southern district of Florida, and di- 
vision of district under rules of District Court was 
merely for purpose of practice in issuing and serv- 
ing process, and holding of regular terms of court 
at Jacksonville and Miami is provided for by 28 
USCA § 149; 28 USCA § 114, relative to districts 
containing more than one division, not being ap- 
plicable. * * * 

Court of equity should not interfere with judg- 
ment at law, unless complainant has equitable de- 
fense, of which he could not avail himself at law, 
or good legal defense which he was prevented from 


__ asserting by fraud or accident, unmixed with neg- 


ligence of himself or his agents. * * * 
Contractors, against whom subcontractor re- 

covered default judgment at law for value of work 

performed and materials furnished, held not en- 


titled to enjoin execution of judgment by virtue 
of contractors’ claim against subcontractor for 
rental of dredge and payment of subcontractor’s 
bills for materials and labor, where there was no 
showing that contractors were prevented from 
presenting such defense by fraud or accident, un- 
mixed with their own negligence, defense being 
available in suit at law. 


GRAY V. HOPKINS-CARTER HARDWARE CO. 


ET AL. REESE V. SAME. Circuit Court of Appeals, 
Fifth Circuit. May 31, 1929. No. 5515. 32 F. (2d) 876. 


Mortgage lien claimant against vessel held es- 
topped by concession in his petition of priority of 
certain liens over his claim as intervener in li- 
bels against vessel. * * * 

Release of vessel from libels by maritime lien 
claimants giving of bonds under 28 USCA § 754, 
discharged vessel free from liens involved in li- 
bels; such bond being a substitute for vessel. * * * 

Where vessel was released from libels by mari- 
time lienors on giving of bond authorized by 28 
USCA § 754, mortgage of subsequent intervener 
was no longer subject to liens of such maritime 
lien claimants, and could not be displaced without 
consent by agreement between owner and libel- 
ants, but agreement between libelants and owner 
to surrender bonds, and that libelants should have 
final decree for amounts claimed by them, was 
binding on owner to extent of his interest in 
vessel. * * * 

Failure of maritime lien claimant to make any 
effort to enforce lien for more than two years 
after lien accrued, during which period other liens 
had accrued and were being enforced by libels, 
and mortgage on vessel was taken under circum- 
stances leading to belief that said lien did not ex- 
ist, precluded enforcement of lien claim because of 
laches. * * * 

Mortgage lien claimant, as holder of non-mari- 
time lien against vessel, had interest in proceeds of 
sale of vessel remaining after payment of valid 
existing maritime liens, and was therefore en- 
titled to assert that a certain maritime lien was 
barred by laches. * * * 

Lien claimant, who was proctor, first for own- 
er and later for one of libelants, if he ever had 
maritime lien for fee as proctor, lost it by failure 
to present and prove it up before commissioner. 
* * * 

Claim for fee as proctor for owner of vessel did 
not constitute lien on vessel nor give claimant right 
to share in proceeds of sale of vessel. 

An attorney has a general or retaining lien on 
papers, documents, securities, or money coming 
into his possession in the course of his employ- 
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ment, but he has no lien on property involved in 


UNITED STATES V. SULLIVAN, et al. Circuit 


litigation in which he acts as attorney for party Court of Appeals, Fifth Circuit. May 28, 1928. No. 


defendant. 


ATLANTIC & GULF SHIPPING CO. V. MARINE 


CONTRACTING & TOWING CO., Circuit Court of Ap- 
peals, Fifth Circuit. May 11, 1928. No. 5230. 26 F. (2d) 


Towing company held not guilty of negligence 
in mooring lighter, which struck sunken object 
temporarily resting on bottom of the river and was 
damaged along line of piling where lighters were 
customarily moored. 

Where towing company at time it agreed to 
tow lighters intended to make deviation in pur- 
suance of previous agreement with another, 
though such intention was not known to owners 
of tow, there was no basis for claim for damages 
because of deviation; it not appearing that towing 
company would have agreed to tow lighters di- 
rectly. 


BOGHIGH V. LOUISVILLE & N. R. CO., Circuit 


Court of Appeals, Fifth Circuit. May 21, 1928. No. 
5044. 26 F. (2d) 361. 


Showing of violation of Safety Appliance Acts 
does not alone support recovery under Employers’ 
Liability Act (45 USCA §§ 51-59; Comp. St. 
§§ 8657-8665) ; but violation must be the proximate 
cause of the injury, and contributory negligence 
of injured employee may be so great as to bar re- 
covery. * * * 

In action against railroad for death of experi- 
enced engineer in collision at grade crossing of an- 
other railroad track, under Employers’ Liability 
Act (45 USCA §§ 51-59; Comp. St. §§ 8657-8665), 
on ground of railroad’s violation of Boiler Inspec- 
tion Act, as amended by Act March 4, 1915 (45 
USCA §§22-34; Comp. St. §$8630-8639b) , evidence 
of company’s rules requiring all trains to come to a 
full stop before proceeding over a grade crossing 
of another road’s track, and that deceased’s at- 
tention had been called to these rules, held ad- 
missible. * * * 

In action against railroad for death under Em- 
ployers’ Liability Act (45 USCA §§ 51-59; Comp. 
St. §§ 8657-8665), and Boiler Inspection Act, as 
amended by Act March 4, 1915, (45 USCA §§ 22- 
384; Comp. St. §§ 8630-8639b), instruction charg- 
ing jury on state law requiring trains to stop be- 
fore making grade crossing of another road held 
not error. * * * 

Assignments of portions of court’s charge to 
which no exception was taken at the time of the 
trial need not be considered. 


5186. 26 F. (2d) 606. 


A vessel does not make “entry” under the 
customs laws by arriving at a port, but “entry”, 
in technical sense of navigation laws, means com- 
pliance with regulations of port for purpose of 
taking on or discharging passengers or cargo, not 
merely putting in for orders or supplies or repairs. 
* * * 

Tariff Act 1922, *442 (19 USCA § 252), pro- 
viding that vessel having merchandise cargo, 
shown by its manifest to be destined to a foreign 
port, may, after report and entry proceed to its 
foreign destination without unlading and without 
paying duty thereon, and authorizing Secretary 
of Treasury to require master to give bond con- 
ditioned that no merchandise shall be landed in 
United States, held not applicable to vessels not 
required to make entry under section 441 (19 
USCA § 251), which includes vessels arriving in 
distress. * * * 

Under Tariff Act 1922, § 442 (19 USCA § 252), 
the Secretary of the Treasury has authority to 
make rules designed to carry into effect the pro- 
visions of the Tariff Law, especially its admin- 
istrative features; but such orders, rules, and 
regulations as are made must be reasonable, and 
cannot add to or take away from the statute. * * * 

Regulation of Secretary of the Treasury, un- 
der Tariff Act 1922, § 442 (19 USCA § 252), re- 
quiring penal bond from vessel having cargo des- 
tined to a foreign port, conditioned that cargo be 
actually delivered to port of destination shown in 
manifest, goes beyond requirements of statute and 
is unreasonable. * * * 

Under Tariff Act 1922, §§ 441, 442 (19 USCA 
§§ 251, 252), bond required to be furnished to 
United States by master of foreign vessel arriv- 
ing at port in distress before being permitted to 
depart, to the effect that goods shown in manifest 
to be destined for a foreign port should be landed 
at stated destination and proof thereof furnished, 
if valid at all, held enforceable only as one for 
indemnity to protect the fisc, and not one of for- 
feiture, and could not be recovered on by govern- 
ment for failure to land cargo at such foreign 
port because cargo was sold to another vessel on 
high seas. 


NEW YORK LIFE INS. CO. .V. BULLOCK et al. 


Circuit Court of Appeals, Fifth Circuit. June 13, 1928. 
No. 5076. 26 F. (2d) 667. 


In construing a statute or contract, where com- 
putation of time is to be made from a specific 
day, and not from the occurrence of an event on 
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that day, the first day must be excluded; the 
word “from” excluding the day of the date. 

Any ambiguity in insurance policy is to be con- 
strued against insurer. 

Where clause in life policy provided that it 
should be incontestable after two years from its 
date of issue, with certain exceptions, suit filed 
June 3, 1926, was within period allowed under 
policy executed on June 3, 1924, as being on the 
last day of period within which policy could be 
contested. 


NOCATEE CRATE CO. V. ATLANTIC COAST 


LINE R. CO., Circuit Court of Appeals, Fifth Circuit. 
June 18, 1928. No. 5267. 26 F. (2d) 670. 


Where railroad’s tariffs afforded one rate for 
logs under six feet in length and another cheaper 
rate for logs without qualification as to length, 
applying to movements for less than 170 miles, 
higher rate was applicable to carload shipments of 
short logs, 51 to 57 inches in length, shipped for 
distance of 150 miles. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication in 
the official volumes of the Supreme Court reports. Copies of the opinions as filed are furnished to the Law Journal 
through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


H. J. PARRISH, 


Appellant. 
V. 
HILLSBOROUGH COUNTY, 
Appellee. 
BROWN, J. 


On motion for rehearing, I have reached the con- 
clusion that the concurring opinion heretofore written 
by me in the above styled cause should be modified 
so as to read as follows: 

In addition to the reasons advanced by Mr. Justice 
WHITFIELD, I think an act of this kind might not 
be validly applied to the general run of rural or ag- 
ricultural lands because the authorization of assess- 
ments for the cost of constructing a highway against 
abutting rural lands according to their mere length of 
frontage, without regard to the area or character of the 
land, or the quantum of benefits conferred, would or- 
dinarily be incapable of anything like a fair and equal 
application as applied to lands in the country. Even as 
applied to city property, the front foot rule frequently 
works injustice in practical application, but by reason 
of conditions usually obtaining in rural agricultural 
sections and the endless varieties in shape, area, char- 
acter, use and value which we must judicially know 
to there generally exist, we must know the front-foot. 
rule cannot there generally be applied with even ap- 
proximate equality or justice, and without denying the 
equal protection of the laws. This principle is based 
upon the radical differences which generally exist be- 
tween city and country real estate holdings. There is 
generally some uniformity and regularity in the shapes 
and sizes—the width and depth—of lots in cities and 
towns, while lands out in the country, whether used 
as farms, pastures or groves, or for timber or tur- 
pentine purposes, or held as wild lands in their nat- 
ural state for future use, development or sale, usuallv 
present such an endless diversity in shape, area, value, 
etc., as to make the front-foot rule as applied thereto 
so utterly impracticable and unjust as to be uncon- 
stitutional. However, we would not be understood as 
holding that such an act could not in any conceivable 
case be constitutionally applied to lands outside of 
municipal limits. There is no such magic in the location 
of a municipal boundary line as would necessarily 
change the essential character of land holdings, in the 
respects pointed out. Where lands outside municipal 


boundaries have been subdivided and platted inta 
blocks and lots fronting on streets or highways or oth- 
erwise possess some such regularity and uniformity in 
shape, in width and depth, as usually characterizes 
property inside city limits, obviously the front foot 
rule could be as fairly and constitutionally applied to 
one as to the other. In other words, the constitution- 
ality of such an act depends upon the facts—the na- 
ture of the land holdings—to which it is sought to be 
applied. 
Concurring opinion modified and rehearing de- 

nied. 

TERRELL, C.J. and WHITFIELD, ELLIS, STRUM 
and BUFORD, JJ., concur. 


JAMES PARISH, J. H. PARISH, 
L. M. PARISH and J. W. GLISSON, 
Plaintiffs in Error, 
v. CALHOUN COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case the defendants were convicted of break- 
ing and entering a building with intent to commit a 
felony, to-wit: with intent to commit larceny of goods 
of the value of more than Fifty ($50) Dollors. The 
strongest statement of the case which may be obtained 
from the evidence is that the office building belonging 
to one H. C. Richards was broken into from the rear; 
that the front door was opened and an iron safe con- 
taining money and securities of the value of Twelve 
Hundred ($1,200) Dollars was moved from inside of 
the building through the front door on to the front 
porch. That the safe was not opened; all securities 
were intact and the safe left on the front porch of the 
building. That the defendants were in the town of 
Altha where the building was located during the early 
part of the night and were said to have been there 
by some witnesses as late as eleven thirty o’clock P.M. 
That they were riding in an automobile roadster with 
a rumble seat. That the roadster was equipped with 
three Michelin tires and one Oldfield tire. That tracks 
of an automobile equipped with such tires were found 
near the porch of the building. It can not be definitely 
ascertained whether the car with such tires had been 
backed up to the building or had stood side-wise to 


the building. The defendants were seen in a car stand-. 
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ing side-wise to the building about eight-thirty o’clock 
at night. The last person who saw the building that 
night was a witness who testified that he saw the 
building at two o’clock in the night and did not see 
any safe on the front porch. It is further shown that 
a car like the one the defendants were in was in 
Altha as late as two o’clock that night. There is evi- 
dence that the defendants at first denied that they 
were in Altha that night. There is no other circum- 
stance relied upon showing or tending to show that. 
the defendants entered the building or that they broke 
into the building for any purpose whatever. 

On the other hand, the defendants and the wife of 
one of the defendants testified they were in Altha 
for a short time probably between eight and nine 
o’clock P. M., that they went to Blountstown and from 
there went to the home of the father of one of the 
defendants and remained there. That they were not in 
Altha after nine o’clock that night. Other witnesses 
saw the defendants in Blountstown that night after 
nine o’clock. The father of the Parish boy and a neigh- 
bor of his testified that the boys and the wife of one 
of the defendants arrived at his house before twelve 
o’clock and the father also testified that he had occasion 
to get up at two o’clock and at that time the automo- 
bile was still standing in front of his gate. The de- 
fendants testified that they told the sheriff and other 
witnesses that they were not in Altha at eleven-thirty 
that night, but denied that they had said they were 
not in Altha at all that night. 

The State relied entirely on circumstantial evidence. 
The evidence in this case does not meet the require- 
ments of the rule which has been often enunciated by 
this Court in the following language: 

“When circumstantial evidence is relied upon for 
conviction in a criminal case, the circumstances, 
when taken together, must be of a conclusive na- 
ture and tendency, leading on the whole to a reas- 
onable and moral certainty that the accused, and 
no one else, committed the offense. It is not suf- 
ficient that the facts create a strong probability of, 
and be consistent with, guilt; they must be incon- 
sistent with innocence.” 

Whitestone vs. State, 31 Fla. 240, 12 So. 661; Ken- 
nedy vs. State, 31 Fla. 428, 12 Sou. 858; Gantling vs. 
State, 40 Fla. 237, 23 Sou. 857; Jenkins vs. State, 35 
Fla. 737, 18 Sou. 182; Pate vs. State, 72 Fla. 97, 72 
Sou. 517; Cannon vs. State, 91 Fla. 214, 107 Sou. 360; 
Hall vs. State, 90 Fla. 719, 107 Sou. 246; Bellamy vs. 
State, 96 Fla. 808, 119 Sou. 137. See also Kilcrease vs. 
State, 96 Fla. 91, 117 Sou. 863. 

The most that the evidence in this case establishes 
is the existence of suspicious circumstances. 

In Gustine vs. State, 86 Fla. 24, 97 Sou. 207, this 
Court say: 


“If the facts in proof are equally consistent 


with some other rational conclusion than that of 
guilt, or if the evidence leaves it indifferent which 
of several hypotheses is true, or merely establishes 
some finite probability in favor of one hypothesis 
rather than another, such evidence cannot amount 
to proof, however great the probability may be.” 
For the reasons stated, the judgment should be re- 
versed and it is so ordered. 
Reversed. 
WHITFIELD, P.J. and STRUM, J., concur. 
TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 
Opinion filed November 138, 1929. 
A writ of error to the Circuit Court for Calhoun 
County, Amos Lewis, Judge. 
Thos E. Walker for Plaintiffs in Error; 
Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


FRED TAYLOR, 
Plaintiff in Error, 
v. DADE COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

The defendant being tried under an indictment in 
the Circuit Court of Dade County wherein he was 
charged with murder in the first degree, was convicted 
of murder in the first degree, the jury recommending 
him to the mercy of the court. 

There are presented Five (5) assignments of error. 
The first assignment of error is based upon the action 
of the court in denying defendant’s motion for a new 
trial. 

The disposition of the other assignments of error 
will indicate that this assignment of error was not 
well taken. 

The second assignment of error is based upon the 
action of the court in overruling defendant’s objec- 
tion to the testimony of one Howard M. Williams upon 
the theory that the testimony of Williams attempted 
to establish a confession by the defendant. The testi- 
mony of Williams does not bear out this theory, as 
Williams did not purport to testify to a confession of 
guilty by the defendant. His testimony was, in effect, 
that while he was taking the defendant to a hospital 
the defendant said that if he had not killed the de- 
ceased he would do it when he got out of the hospital. 
There was no valid reason for the exclusion of such 
testimony and it was properly admitted. 

The third assignment of error is based upon the 
action of the court in denying defendant’s motion for 
a directed verdict of not guilty at the close of the 
State’s testimony. There is no merit in the assignment. 

The fourth and fifth assignments of error are ad- 
dressed to the action of the court in giving certain 
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paragraphs of the charge of the court. There is no 
contention that these paragraphs did not correctly 
state the law as far as they go, and, therefore, there 
is no valid objection to the giving of such charges by 
the court. If the defendant wished to have the court 
give a charge touching other phases of the law as giv- 
en in the charge objected to it was within his province 
to request such charge and obtain a ruling of the 
court as to the giving of the same. This was not done. 

There were some conflicts in the evidence, which it 
became the province of the jury to reconcile, if pos- 
sible, and if the same could not be reconciled by the 
jury, then it was the duty of the jury to determine 
who was and who was not speaking the truth. See Bu- 
chanan vs. State, opinion filed May 31st, 1929, 122 
Sou. 704. 

There was ample substantial evidence to support 
the verdict of the jury. 

Motion for a new trial contains, amongst other 
things, the following grounds: 

“Because the Court erred in overruling the 
defendant’s motion to compel the State’s Attorney 
to use, as a witness for the State of Florida in this 
cause, one, B. Colebrooks, whose name was en- 
dorsed on the back of the indictment filed in 
this cause as one of the witnesses upon whose tes- 
tomony the State intended to rely in this cause, as 
and when the Court did. 

“Because the Court erred in overruling the de- 
fendant’s motion to have the said State’s witness, 
B. Colebrooks, testify as a witness for the Court, 
with the right of cross-examination by the State 
and Defendant, as and when the Court did. 

“Because the Court erred in compeling the de- 
fendant to make the said State’s witness, B. Cole- 
brooks, his witness, thereby making it neecssary 
for said defendant to reconstruct his entire de- 


fense in said cause, thereby embarrassing the de- | 


fendant in his defense and causing said defend- 
ant to lose his right to the closing argument in 
said cause before the Jury therein empanelled and 
sworn, as and when the Court did.” 

No error is shown in support of either of these as- 
signments. The defendant has no inherent right to have 
any particular person made a State witness at his trial. 
Neither has the defendant an inherent or other right to 
require the Court to call a witness (as the Court’s 
‘witness) in any case. 

The defendant exercised his own right and legal 
privilege in calling the witness Colebrooks as his own 
witness. 

We find no error disclosed by the record and, there- 


fore, the judgment should be affirmed. It is so or- 
dered. 


Affirmed. 
WHITFIELD, P. J. and STRUM, J., concur. 


TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed November 13, 1929. 

A writ of error to the Circuit Court for Dade 
County, W. L. Freeland, Judge. 

R. B. Schallern, for Plaintiff in Error; 


Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


JAMES CLARK, 
Plaintiff in Error. 


vs. DADE COUNTY 
STATE OF FLORIDA, 


Defendant in Error. 
BUFORD, J. 

In this case the defendant was convicted of robbery. 
The State relied upon the identification of the defend- 
ant by the alleged victim who was shown to have had 
no previous acquaintance with the defendant. 

The defendant and one, John Hatton, were informed 
against jointly. At the first Hatton was acquitted and a 
mistrial was had as to this defendant. The second 
trial of this defendant resulted in conviction, judgment 
and sentence. The proof is positive that the robbery 
was committed between eight and nine o’clock on the 
night of the 12th of March, 1929. The defendant in- 
terposed the defense of alibi. The robbery was com- 
mitted at a restaurant at 740 Fifth St., Miami Beach. 
Five witnesses besides the defendant testified that the 
defendant was at the home of R. B. Council at 116 N. 
W. 54th St., Miami, Florida, continuously from eight 
o’clock P. M. until after nine o’clock P. M., March 12th, 
1929. The evidence shows that Miami Beach is some 
6 or 8 miles from the place where the five witnesses 
and defendant testified that he was at the time the 
robbery was committed. The evidence also shows that 
neither of the witnesses in behalf of the defendant 
had any more interest in him than that of a casual 
acquaintance and it is not shown that they had any in- 
terest whatever in the result of the prosecution. 

This court has many times held in homicide cases 
that “Where the evidence as to the identity of the ac- 
cused as being the guilty party is not satisfactory, a 
new trial will be granted.” See Troop vs State, 123 
Sou. 811, Fuller vs State, 92 Fla. 873, 110 Sou. 528. 

In Fuller vs State, supra, the Court say: 

“In considering this case, we are mindful of the 
oft repeated rule that in a criminal prosecution, a 
verdict of guilty will not ordinarily be disturbed 
upon the ground of the insufficiency of the evid- 
ence, where there is some evidence from which all 
the elements of the crime may have been legally 
found or inferred, and it does not appear that the 
jury was not governed by the evidence adduced at 


the trial. Exceptions to this rule, however, have | 


been previously recognized by this Court in crim- 
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inal cases where the evidence as to the identity of 
the accused as being the guilty party was not sat- 
isfactory, and also where the verdict was not in 
accord with the manifest justice of the case. See 
Platt vs State, 65 Fla. 253, 61 South. Rep. 502; 
Nims vs State. 70 South. Rep. 565; Davis vs State, 
76 Fla. 179, 79 South. Rep. 450; Ming vs State, 89 
Fla. 280, 103 South. Rep. 618.” 

In that case there was a conviction of murder in 
the second degree, but the court did not in stating the 
rule and the exceptions thereto confine the same to 
homicide cases and there is no reason why the rule as 
stated with the exceptions should be so confined. The 
rule is applicable alike to all criminal prosecutions and 
the exceptions are applicable where the record shows 
the existence of the conditions which require the in- 
vocation thereof. 

When we take into consideration our knowledge of 
men and affairs and realize how easily one may be 
mistaken as to the identity of another, even when he 
has some slight acquaintance with such other, and in 
connection with that consider the fact that in this case 
the person who is alleged to have been robbed had 
opportunity to see and observe the robber only during 
that interval of time when the robber had a gun shoved 
against his stomach and was demanding his money, 
and consider the further probability that under such 
conditions the person being robbed was in a state of 
some excitement and not entirely composed, we think 
it would probably mean a miscarriage of justice for a 
conviction to stand based upon the evidence of such 
person alone as to identity in a case where the evidence 
shows that five disinterested and unimpeached wit- 
nesses testified that the defendant was at a place some 
six or eight miles away from the scene of the robbery 
when the robbery was committed. In such a case, al- 
though the Court is reluctant to interfere with the 
verdict of a jury based on the facts, justice demands 
that a new trial be granted. Kilcrease v. State, 117 
Sou. Rep. 862. 

For the reasons stated, the judgment should be re- 
versed and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed November 13, 1929. 

A writ of error to the Criminal Court of Record for 
Dade County, Uly O. Thompson, Judge. 

R. A. Hendricks and B. E. Hendricks, for Plaintiff 
in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


E. B. LEATHERMAN, Clerk of the 
Circuit Court in and for Dade 


County, Florida, and Ex-Officio 


Recorder, 
Plaintiff in Error, 
v. DADE COUNTY. 
R. J. SCHWAB, 
Defendant in Error. 
BUFORD, J. 


Schwab filed his petition in the Circuit Court of 
Dade County praying a writ of mandamus to issue 
directing George F. Holly, Clerk of the Circuit Court 
and Ex-Officio Recorder of Dade County, Florida, to 
expunge from the record a certain written instrument 
which was recorded in Deed Book 476, page 291, 
which said instrument signed by Schwab and one Wille 
appeared to be an exclusive listing for the sale of cer- 
tain real estate owned by Schwab. The instrument 
was not under seal and was not acknowledged by either 
Schwab or Wille. 

Alternative writ issued. There was a motion to 
quash. The motion to quash was denied. Holly re- 
signed as Clerk and Leatherman became Clerk of the 
Circuit Court and Ex-Officio Recorder. Motion was 
made to substitute Leatherman for Holly and order of 
substitution entered. Peremptory writ of mandamus 
was issued against Leatherman and thereupon writ of 
error was sued out. 

The instrument sought to be expunged from the 
record was clearly not entitled to record and it was 
clearly the duty of the Clerk of the Circuit Court to re- 
fuse to place such instrument on record. 

The placing of the instrument on record did not vest 
in Wille any rights whatever that did not accrue to him 
under the terms of the instrument without record. 
The recording of the instrument gave Wille no rights 
or advantages which he did not have by holding the 
contract without record and, therefore, Wille has no 
interest in the question of whether or not the matter 
remains a matter of record. 

Counsel for the plaintiff in error contends that the 
defendant in error has a certain adequate and speedy 
remedy other than mandamus and that, therefore, 
mandamus will not lie to cancel the record here com- 
plained of. But, counsel has not pointed out what 
that remedy is. We are cognizant of the rule that writ 
of mandamus does not supersede legal remedy but 
rather supplies the want of a legal remedy; therefore, 
two prerequisites are required to appear to warrant 
a court in granting the writ of mandamus which is re- ~ 
cognized as an extra-ordinary remedy; first, it must 
appear that the relator has a clear legal right to the 
performance of the particular duty of the respondent; 
and, second, that the law affords no other adequate or 
specific remedy to secure the performance of the duty 
which is sought to be coerced by the writ. Myers vs 
State ex rel Thompson, 81 Fla: 32, 87 Sou. 80, and cases 
there cited. It is also held that mandamus is not the 
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proper method of trying collateral questions which re- 
quire a lega] controversy for their settlement. Myers 
vs State ex rel Thompson, supra; Cawthon vs State ex 
rel Adams, 62 Fla. 133, 56 Sou. 404. In this case, how- 
ever, there is no legal controversy to be settled. The 
case here presented is that the Clerk of the Circuit 
Court, as Ex-Officio Recorder, has recorded a contract 
between two parties which was not entitled to record 
and the recording of which would only have the effect 
of hindering and embarrassing the owner of the prop- 
erty described in the contract in and about the sale of 
such property after the other party to that contract 
had forfeited all his rights under such contract. 

Title to the property is not affected by the record 
of the instrument here sought to be expunged and, 
therefore, a suit to remove cloud from title will not lie, 
but the rights of the petitioner are affected by the im- 
proper record of this instrument, because, as it is alleg- 
ed in the petition, the petitioner has sold and conveyed 
the land by warranty deed and has taken a mortgage 
thereon for a large portion of the unpaid purchase 
price and the grantee of the petitioner demands. that 
the record be cleared of this contract. It is a matter 
of common knowledge, of which this Court will take 
judicial cognizance, that such contracts, being of re- 
cord and being shown in abstracts, hinder and delay 
and may obstruct the sale of property and, therefore, 
the petitioner has a legal right to have the same 
expunged’ from the record. The petition shows that 
demand has been made by the petitioner on the Clerk 
to expunge the instrument from the record and that 
the Clerk has refused to perform this duty. As stated 
hereinbefore, it was the duty of the Clerk to refuse to 
record the instrument, the recording of which is the 
basis of this suit, because the same shows clearly upon 
its face that it is not entitled to record, but the Clerk 
having unlawfully recorded the instrument it became 
his duty to expunge or erase the same from the record. 
State ex rel Board of Commissioners vs Baker, 146 La. 
413, 83 Sou. 693; State vs Hallam, 150 La. 922, 91 Sou. 
298; State vs. Dunn, 148 La. 460, 87 Sou. 236; Peo vs. 
Miller, 6 N. Y. State 749. 

The judgment should be affirmed and it is so 
ordered. 

Affirmed. 

WHITFIELD, P. J. and STRUM, J., concur. 

TERRELL, C. J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

- Opinion filed November 13, 1929. 

A writ of error to the Circuit Court for Dade Coun- 
ty, H. F. Atkinson, Judge. 

Bart A. Riley, for Plaintiff in Error; 

Lilburn R. Railey, for Defendant in Error. 


STATE OF FLORIDA ex rel 
FRED H. DAVIS, Attorney 


General, 


Relator, 
QUO WARRANTO. 
C. L. KNIGHT, Liquidator 
of CITIZENS BANK AND TRUST 
COMPANY of Tampa, Florida, 
Respondent. 
ELLIS, J. 

An information in the nature of quo warranto was 
lodged in this court against C. L. Knight against 
whom it was charged that he held in possession with- 
out right the assets and business of the Citizens Bank 
& Trust Company, a banking corporation, as Liqui- 
dator in charge thereof for the purpose of liquidating 
the same. It is alleged that the “law under which such 
liquidator claims the right of existence is illegal, void, 
unconstitutional, contrary to precedent, and an estab- 
lished order of things, and against public policy.” 

A demurrer was interposed to the information by 
the respondent who claims that the information is 
vague and uncertain. contradictory, that the informa- 
tion does not allege that respondent is usurping either 
a public office or an office of a private corporation; 
that the liquidator is merely an employee of the Comp- 
troller ; that the allegations of the petition as to the in- 
validity of the act under which the Liquidator exer- 
cises his authority are mere conclusions of law and that 
the Liquidator is not an officer but his duties are 
merely those of a trustee. 

An answer was also filed in which it was averred 
that the Comptroller took possession of the property 
and business of the Banking Company in July, 1928, 
under authority of Section 4167 Revised General 
Statutes of Florida as amended by Chapter 13576 Laws 
of 1929, and in August, 1929, the Comptroller 
designated and appointed the respondent as Liqui- 
dator to take charge of the assets and affairs of the 
corporation under authority of Section 4162 Revised 
General Statutes 1920 as amended by Chapter 13576, 
supra; that the Comptroller notified the corporation 
through its President that he would apply to the court 
for an order confirming his action: that the order was 
duly made and entered and the respondent gave the 
bond required. The answer avers that the Liquidator is 
lawfully in possession of the assets and affairs of the 
Banking Corporation and denies that the act under 
which he is performing his duties is unconstitutional 
and void. 

A replication to the answer was filed but subse- 
quently withdrawn and in place thereof a motion for 
judgment was interposed. The motion attacks Chapter 
13576, swpra, upon many grounds: 

' It is contended that the act deals with more than 
one unrelated subject in violation of Article III Sec. 
16 of the Constitution; that it is insufficiently entitled ; 
that its title is misleading and that the subject matter 
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of the act relates to “that which is not expressed in 
its title” all in violation of the same section and article 
of the Constitution. 

It is contended that the Act violates Section 12 
of the Declaration of Rights because it permits the 
“taking of property without due process of law’; that 
it violates Section 1 of Article XIV of the Amend- 
ments to the Constitution of the United States because, 
as it is claimed, it “abridges unlawfully the privileges 
and/or immunities of citizens of the state and of the 
United States, without due process of law and/or per- 
mits denial by the state to citizens of the United States, 
depositors in said bank, the equal protection of the 
laws; that it violates Article II of the State Constitu- 
tion because it attempts to give to an adminis- 
trative officer of the Executive Department “‘powers 
inherent in, and constituting a part of the organic 
jurisdiction of courts of equity over trusts’; that it 
violates Article III Sec. 27 of the Constitution because 
it provides for the appointment of an officer by some 
one other than the Governor; that the act fixes no 
compensation of the office and in many other ways is 
“contrary to, in violation of, and/or opposed to the 
organic and/or statutory, and/or constitutional law 
of the State.” 

We set forth perhaps in unnecessary fullness the 
many objections to the act which are urged with such 
meticulous care in the pleading but which seemed to 
have escaped the attention of the Legislature when the 
bill was under consideration by that body if indeed it 
did not consider the act free from such objections. 
Chapter 13576, supra, is an act to amend certain sec- 
tions of the Revised General Statutes relating to cor- 
porations for profit and particularly to banking cor- 
porations. All of the sections of the Revised General 
Statutes as well as Chapters 2930 and 7935 Laws of 
1919 referred to in the act deal with banking corpora- 
tions. 

While the act, chapter 13576 supra, is attacked in 
its entirety, only sections 19, 20, 21, 22, 23, 24, 25, 
and 26 purporting to amend sections 4162, 4164, 4165, 
4166, 4167, 4171 and 4183 of the Revised General Stat- 
utes are applicable to the case at bar, which attacks the 
authority of the respondent who was appointed by the 
Comptroller under the provisions of said sections as 
Liquidator in charge of the defunct Citizens Bank & 
Trust Company. 

With the exception of Section 20 of Chapter 13576, 
which adds a paragraph to Section 4162 Revised Gen- 
eral Statutes making provision for the administration 
by the Comptroller of the affairs of banking institu- 
tions subject to the provisions of Section 4162, supra, 
by the appointment of a “General Liquidator for the 
administration of the affairs of several or all of the 
‘instructions’ in liquidation’’, none of the sections above 
last mentioned from 19 to 26 inclusive make any ma- 


terial change whatsoever in the language of the sec- 
tions of the Revised General Statutes which they pur- 
port to amend. Merely the word “liquidator” and the 
phrase “liquidating agency” are substituted for the 
word “receiver” and the word “receivership”, which 
Section 23 is a mere reenactment in identical words 
of Section 4166 Revised General Statutes. 

Under the provisions of Chapter 13576, supra, the 
“liquidator“ has no more power, exercises no more 
authority, performs no more functions, has no more of 
the qualities of a state officer than the receiver pro- 
vided for by the sections of the Revised General 
Statutes which were amended had or exercised. 

Under the well recognized and usually observed 
rules for statutory construction, no purpose to be ac- 
complished by the amendatory statute in the particular 
mentioned different from that already existing by the 
sections amended is discernable further than that 
which is disclosed by the paragraph added by Section 
20 to section 4162 of the Revised General Statutes and 
that purpose is not in this case under investigation as 
the respondent is not alleged to be a “General Liquida- 
tor for the administration of the affairs of several or 
all of the ‘instructions’ in liquidation”. 

The intent of a valid statute is the law and this is 
ascertained by a consideration of the language of the 
enactment. The purpose to be accomplished within 
constitutional limitations is to be considered as con- 
trolling and effect given to the act as a consistent and 
harmonious whole. See Tylee v. Hyde, 60 Fla. 389, 52 
South. Rep. 968; Snowden vs. Brown, 60 Fla. 212, 53 
South. Rep. 548; Davis v. Florida Power Co., 64 Fla. 
246, 60 South. Rep. 759; Ann. Cas. 1914 B 965; State 
v. Patterson, 67 Fla. 499, 65 South. Rep. 659; Willis vs. 
S. R. & B. Dist. No. 2, 73 Fla. 446, 74 South. Rep. 495; 
Knight & Wall Co. v. Tampa S. L. B. Co. 55 Fla. 728, 
46 South. Rep. 285; State v. Duval Co., 76 Fla. 180, 
79 South. Rep. 692. 

In the case of Bryan vs. Bullock, 84 Fla. 179, 93 
South. Rep. 182, this court held that Section 4162 Re- 
vised General Statutes 1920 was not void as being in 
violation of Article II of the Constitution distributing 
the powers of the State Government; that 

“The section provides for the appointment by 
the state comptroller, when he shall become satis- 
fied that any state banking corporation has be- 
come insolvent and is in default, of a receiver to 
take charge of the assets and affairs of such bank. 
Such power vested in the comptroller by the 
statute is a proper exercise by the Legislature of 
its police power, and is merely a rule and regula- 
tion with which state banks must comply as a 
condition upon which the transaction of such a 
business as banking shall be carried on, and upon 
which the management and control of such busi- 


shall depend.” 
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In that case the court said that: 
“the Legislature in the exercise of its police pow- 
er has prescribed certain rules and regulations 
with which state hanks shall comply as conditions 
upon which the transactions of such a business 
shall be carried on, and upon which management 
and control shall depend. These conditions are 
prescribed in that part of the statute law of this 
state designated as subchapter 1 of division 4, 
title 3 embracing sections 4121 to 4206, inclusive, 
of the Revised General Statutes 1920, as amended 
by chapter 8528, Acts 1921.” 

and that: 


“We find in these provisions of the statute 
nothing violative of constitutional limitations.” 
See also Bushnell vs. Leland, 164 U. S. 684, 41 L. 
Ed. 598. 


In fact the act itself, Chapter 13576, supra, affords 
ample evidence of the absence of any purpose whatso- 
ever on the part of the Legislature in enacting the 
amendatory act other than changing the name of “re- 
ceiver” to that of “liquidator” and providing for the 
appointment of a “general liquidator” if the Comp- 
troller should deem it to be expedient in the event of 
many bank suspensions or failures. The evidence is sup- 
plied by Section 23 of the Act which purports to amend 
Section 4166 of the Revised General Statutes but which 
does not amend it at all and merely reenacts the sec- 
tion retaining the word “receiver” although the other 
portions of the act had changed the name of such 
agent to “liquidator”. This, so far as the printed and 
published acts show. 

There is no merit in the point that the Citizens 
Bank & Trust Company possessed any immunity from 
State regulation and that it may conduct its business 
free from any supervisory regulation by legislative 
authority because its charter consists of a special act 
of the Legislature. 

“Banks are indispensible agencies through which 
the industry, trade and commerce of all civilized coun- 
tries are carried on. The business which they transact, 
though for private profit, is of a preeminently public 
nature and is therefore universally recognized as a 
proper subject of legislative regulation under the police 
power of the State”. A banking corporation is quasi- 
public in character and as such is subject to statutory 
regulation for the protection of the public. See McLaren 
vs. State, 141 Wis. 577, 124 N. W. Rep. 667, 135 A. 
S. R. 55, and note, 18 Ann. Cas. 826; Noble State Bank 
v. Haskell, 219 U. S. 104, 55 L. Ed. 112, 31. Sup. Ct. 
Rep. 186, Ann. Cas. 1912 A 487; 32 L. R. A. (N. S.) 
1062; Bryan vs. Bullock, supra. 

No principle is better settled than that a special 
charter to any corporation to engage in a business of 
a public or quasi-public nature cannot be set up as ex- 


empting the institution from that regulation by the 
State in the exercise of its police power which the pub- 
lic necessity demands. See State ex rel Triay v. Burr, 
79 Fla. 290, text 352, 84 South. Rep. 61. 

The demurrer to the information is sustained and 
the writ of quo warranto quashed. 

So ordered. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, Ju., 
concur in the opinion and judgment. 

Opinion filed November 13, 1929. 

A case of original jurisdiction—quo warranto. 

Watson & Saussy and McMullen, Worth & Draper, 
for Relator; 

Jackson, Dupree & Cone and H. E. Carter, Assistant 
Attorney General, for Respondent. 


J. R. COOK, 
Plaintiff in Error, 
Vv. DADE COUNTY. 
P. L. HOPKINS, 
Defendant in Error. 
ELLIS, J. 

J. R. Cook sued P. I. Hopkins upon a contract made 
between the latter and Farley and Heard, a copartner- 
ship composed of Louis B. Farley and Charles B. Heard 
who were real-estate brokers. The contract was assign- 
ed by Farley and Heard to Cook. 

The declaration alleged that Hopkins contracted 
with Farley and Heard to sell for him certain land at 
a certain price and on certain terms; that Hopkins 
agreed to pay Farley and Heard a commission of 5% 
as compensation for the service. The declaration alleges 
that Farley and Heard found a purchaser who was 
willing, ready and able to buy the property on the 
terms named and who paid a deposit of one thousand 
dollars on the purchase, but the defendant refused to 
sell to the purchaser found by Farley and Heard but 
later sold to some other person and refused to pay 
to Farley and Heard the agreed compensation. 

There was a second count in the declaration which 
declared upon an employment by Hopkins of Farley and 
Heard to find a puurchaser for the property at the 
price and upon the terms set out in the declaration 
and for such service Hopkins agreed to pay a com- 
mission of 5% as compensation. It is alleged that Far- 
ley and Heard found a purchaser who was ready, will- 
ing and able to purchase the property upon the terms 
stated but Hopkins refused to sell and refused to pay 
the agreed compensation to Farley and Heard. 

The defendant by his counsel moved the court to 
require the plaintiff to amend his declaration by at- 
taching thereto a copy of the “instruments referred fo 
in Plaintiff’s Exhibit A.” 

Plaintiff’s exhibit “A” was a copy of the assign- 
ment by Farley and Heard of their contract with Hop- 


| 
} 
| 


40 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


kins to the plaintiff Cook. It was attached to the 
declaration and made a part of each count. The grounds 
of the defendant’s motion were that he could not in- 
telligently “plead, answer or demur” to the declara- 
tion unless the “instruments referred to in plaintiff’s 
exhibit” were attached to the declaration. The docu- 
ment concludes with a motion to require the plaintiff 
to “state whether the contract was oral or in writing 
and if in writing to require a copy of same to be at- 
tached to the declaration.” The “contract” referred to 
probably is the alleged agreement between Hopkins 
and Farley and Heard. 

- The court made an order denying a motion for a bill 
of particulars. The record discloses no such motion, 
but the order required the plaintiff to amend his de- 
claration so as to “show whether or not the contract 
sued upon is in writing or otherwise and if in writ- 
ing that he attach said contract or copy thereof to his 
declaration and serve a copy thereof on counsel for 
defendant’. The record recites that the plaintiff then 
filed an amendment to the first count. What was filed 
was an amended first count. This count alleged all the 
facts contained in the first and added that that con- 
tract was expressed in telegrams and that acting under 
the authority of their employment Farley and Heard 
executed and delivered to the purchaser whom they 
had found a contract for the sale of the property upon 
the terms authorized by the defendant. Copies of the 
telegrams and of the contract were attached and mark- 
ed Exhibit “B” and made a part of the amended count. 

The defendant moved for a compulsory amendment 
of the “second amended declaration”. The ground was 
that exhibit B, part of which consisted of a telegram 
from Farley and Heard to Hopkins, showed that the 
plaintiff’s cause of action was based upon a written 
contract and that the letter referred to in the tele- 
gram constituted part of it and that unless copy of 
that letter was attached to the declaration the de- 
fendant could not intelligently plead thereto. 

The court made an order granting the motion and 
allowing the plaintiff until the following rule day to 
amend the declaration in compliance with the order. 
This rule was not done and the defendant moved to dis- 
miss the cause. The court granted the motion. Subse- 
quently the plaintiff moved to vacate the second and 
third order. It is unnecessary to mention the grounds 
set forth in the motion to vacate as the court erred 
in requiring the declaration to be amended at all. Both 
counts of the declaration stated a cause of action in 
such direct and simple terms as neither to prejudice, 
delay or embarrass the fair trial of the action. See 
Sec. 4296 Comp. Gen. Laws 1927. 

While the granting or denial of a motion for com- 
pulsory amendment is: a matter resting within the 
discretion of the court it is a discretion which must 
be exercised within the rules of good pleading and 


is subject to review by the appellate court. The rule 
however is that an order for compulsory amendment 
will not be disturbed by an appellate court unless it is 
plainly made to appear that there has been an abuse of 
this judicial discretion. Atlantic Coast Line Ry. Co. v. 
Crosby, 53 Fla., 400, 43 South. Rep. 318; Seaboard Air 
Line Ry. v. Rentz et al., 60 Fla. 429, 54 South. Rep. 13. 

Compulsory amendments are allowable only when 
a pleading is so framed as to prejudice or embarrass 
or delay the fair trial of the action. Sec. 4296 Comp. 
Gen. Laws 1927. And a motion for compulsory amend- 
ment of a declaration should state that the declaration 
is so framed as to prejudice, embarrass or delay a fair 
trial of the case. See W. U. T. Co. v. Merritt, 55 Fla. 
462, 46 South. Rep. 1024; Cobb v. Trammell, 73 Fla. 
574. 74 South. Rep. 697. 

Neither motion for a compulsory amendment stated 
that the declaration was so framed as to prejudice 
embarrass or delay a fair trial of the cause nor indeed 
could the movant have accurately so stated because 
each count of the declaration was clear, concise, certain 
and stated a cause of action. The first count rested 
upon an alleged agreement by which the real estate 
brokers were employed to sell the land upon certain 
terms and at a certain price, all allegations were made 
to show that the brokers performed the service and 
that the defendant failed to comply with his agree- 
ment. Walker vs. Chancey, 117 Sou. 705; 9 C. J. 623. 
The second count rested upon an alleged agreement 
whereby the brokers were employed to find a pur- 
chaser and all allegations were made that were neces- 
sary to show that the plaintiff was entitled to his com- 
pensation. The contract of employment need not have 
been in writing and good pleading did not require the 
pleader to so state. The plea of never promised as al- 
leged would have put the case upon the single issue 
of whether such an agreement was made. A plea that 
the brokers did not sell the land to a person ready, 
willing and able to buy upon the terms alleged would 
have placed the matter of their performance of the 
agreement in issue. Likewise a plea that they did not 
produce such a purchaser would have brought the case 
to trial upon the salient points of the cause. 

Obviously it is no ground for a compulsory amend- 
ment that the defendant is unable to intelligently plead 
to the declaration and it afforded no ground upon 
which the court could reasonably require the plaintift 
to state in his declaration whether the contract be- 
tween the defendant and the brokers was in writing 
nor require that the letter referred to in one of the 
exhibits or a copy thereof should be attached to the 
declaration. The purpose of the compulsory amendment 
statute is to facilitate the trial of causes, not to hinder 
and embarrass them. It cannot be used to require either 
party to plead his evidence which would be violative of 
a cardinal principle in pleading. The observations of 
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Mr. Justice Shackleford in the case of Seaboard Air 
Line Ry. vs. Rentz, supra, upon this point are very 
salutary. 

As illustrative of the delay flowing from a failure 
to observe the requirements of good pleading a glance 
at the record in this case may be worthwhile. The 
amended declaration was filed May 26, 1926. The mo- 
tion for compulsory amendment was made July 3rd 
following, two days before the second rule day after 
the declaration was filed. The order granting the mo- 
tion was made October 26th. On the 28th of October 
the plaintiff amended again and the defendant on 
November 10th filed his second motion for compul- 
sory amendment and an order was made on that mo- 
tion on the 14th of March, 1927. The 7th of June, 
1926, was a rule day on which pleas to the amended 
declaration could have been filed, but the plaintiff 
has not been able to get a trial of his case to this 
date, more than three years after the filing of his 
amended declaration. 

We do not refer to these facts in a spirit of criti- 
cism but merely to emphasize the importance of ob- 
serving strictly the rules of pleading by both court 
and counsel. 

In view of what has been said, we hold that the 
judgment is erroneous and should be reversed with 
directions to require the defendant to plead to the 
second amended declaration within thirty days after 
the mandate from this Court is handed down. 

It is so ordered. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 

Opinion filed November 5, 1929. 

A writ of error to the Circuit Court for Dade Coun- 
ty, W. L. Freeland, Judge. , 

Redfearn & Ferrell and J. A. Dewberry, for Plain- 
tiff in Error; 

Julian E. Latham, for Defendant in Error. 


ANGELO D’ALESSANDRO, 
Plaintiff in Error, 
Vv. LEE COUNTY. 
FRANK B. TIPPINS, Sheriff, 
Defendant in Error. 
ELLIS, J. 
Angelo D’Alessandro on the 15th day of February, 
A. D., 1929, claiming to be unlawfully deprived of his 
liberty by the Sheriff of Lee County, obtained a writ 
of habeas corpus from the Circuit Court of that Coun- 
ty. On that date the Sheriff produced the body of 
D’Alessandro and made return to the writ that he 
held him in his custody by virtue of a commitment is- 
sued by the Clerk of the County Court upon a judg- 
ment and sentence entered and imposed by the County 
Judge. The return recited that a copy of the judgment 


was attached to the petition for the writ and was 
entered by virtue of an order signed by the Judge of 
the Nineteenth Circuit for DeSoto County on January 
19, 1927, and that a copy of such order was attached 
as Exhibit “B” to the return. 

There is no such exhibit to the return, but the Cir- 
cuit Court heard the cause upon the petition and re- 
turn and remanded the petitioner to the custody of the 
Sheriff. A writ of error being granted the cause is 
here. 

The petition alleges that the petitioner was held 
under an “illegal commitment issued upon a void 
judgment in the County Court of Lee County”. The pe- 
tition recites that a copy of the judgment is attached 
and marked exhibit “A” and made a part of the pe- 
tition. There is an uncertified copy of a judgment at- 
tached to the petition but it is not identified by any 
mark as the one referred to in the petition. There is 
a stipulation between the attorneys waiving ‘“objec- 
tion to the absence of certificate to the copies of judg- 
ments and to the commitment attached to the peti- 
tion” and as to some other matters, but the stipulation 
does not cover the point that the uncertified copy of the 
judgment attached is the one referred to in the peti- 
tion as a “void judgment in the county court for Lee 
County”. Nor is there any way for determining that 
the Judge of the Circuit Court had the judgment 
before him of which the document appearing in the 
record purports to be a copy when he entered the or- 
der remanding the petitioner to the custody of the 
Sheriff. 

Whether the presumption of correctness which ex- 
ists in favor of the judgment may be overcome by the 
unsatisfactory condition of the record presented here 
is doubtful even in view of the Clerk’s certificate to 
the record which recites that the pages embracing the 
document contain a “correct transcript of the record 
of the judgment” in the habeas corpus case. 

Now the judgment, which is referred to as a void 
judgment, is as follows: 

“*A jury having found you guilty, the Court 
adjudged you to be guilty and it is the sentence 
of the law and the judgment of this Court that 
you, Angelo D’Allessandro, for your said offense 
be imprisoned for a period of five months in the 
County Jail at hard labor, and in addition there- 
to that you do pay a fine of Five Hundred 
($500.00) Dollars, and the costs of the Court, and 
in default of the payment of said fine and costs, 
that you do be imprisoned an additional six months 
in the County Jail at hard labor.’ 

“Done and ordered in open Court on this the 
25th day of January A. D. 1927. 

“N. G. STOUT, 
“Judge.” 


There are certain recitations contained in the doc- ~ 
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ument to the effect that D’Alessandro was arraigned 
and entered a plea of not guilty on the charge of un- 
lawful possession of intoxicating liquors; that he was 
tried by a jury, found guilty and sentenced on the 24th 
day of May, 1926, by the “Judge of said court and a 
judgment therein rendered”. That on the 16th day of 
June, 1926, D’Alessandro appealed said cause to the 
Circuit Court for Lee County and the judgment was 
affirmed and pursuant to the mandate of the Circuit 
Court a commitment was issued and petitioner began 
serving the sentence on December 10, 1926, and con- 
tinued serving until January 8, 1927, on which date 
he obtained a writ of habeas corpus from the Judge of 
the Nineteenth Judicial Circuit and upon the hearing 
on January 19, 1927, the judge “did remand back to 
this court the said matter on account of certain er- 
rors in the judgment and sentence in order that the 
said defendant be re-sentenced on the verdict accord- 
ing to law”. 

Then follows the judgment, referred to above, 
which was attached by the petitioner in the habeas 
corpus proceedings of February 15, 1929, in which the 
judgment remanding the petitioner was entered to 
which the writ of error was directed. 

It is contended that as the judge of the Nineteenth 
Circuit had held that the original judgment, from 
which an appeal was taken and affirmed by the judge 
of the Twelfth Circuit, was void, that the judgment 
entered on the 25th day of January, 1927, was void 
because the court had lost jurisdiction of the cause 
in as much as the petitioner had begun on December 
10, 1926, to serve the sentence imposed originally which 
had been affirmed by the Judge of the Twelfth Cir- 
cuit. 

To restate the case more succinctly: the petitioner 
was sentenced originally May 24, 1926. In June, 1926, 
he appealed to the Circuit Court for the Twelfth Cir- 
cuit and the judgment was affirmed November 29, 
1926. A commitment was then issued and on December 
10, 1926, the petitioner began serving his sentence. On 
the 8th day of January, 1927, he attacked the judg- 
ment by writ of habeas corpus and on January 19, 1927, 
the Judge of the Nineteenth Circuit, before whom the 
petition was lodged, remanded the petitioner for re- 
sentence because as the judgment entered by him 
recites, the original judgment was null and void. On 
the 25th day of January, 1927, the Judge of the County 
Court entered the judgment which is attacked by the 
petition for a writ of habeas corpus filed before the 
Judge of the Twelfth Circuit on the 15th day of Feb- 
ruary, 1929, in which the order remanding the peti- 
tioner was made to which the writ of error in this 
case was taken. 

The record furnishes no copy of the charge upon 
which the petitioner was tried and convicted in the 
County Court for Lee County, but the judgment of 


January 25, 1927, recites that he was “found guilty 
of the offense of the unlawful possession of intoxicat- 
ing liquors and was duly sentenced” and a judgment 
therein rendered. 

There is no copy of that judgment in the record. 
The judge of the Nineteenth Circuit before whom 
the first petition for writ of habeas corpus was lodged 
remanded the petitioner for “the entry of a judgment 
and sentence as the law requires” but the petitioner 
had then served one month approximately. The County 
Judge then entered a judgment in accordance with the 
order. 

The record does not disclose whether the petitioner 
was in custody serving his sentence during the period 
which elapsed between January 8, 1927, and the 15th 
day of February 1929, when he applied for the second 
writ of habeas corpus or whether he was at liberty 
during all of that period. 

If he was at liberty it appears that he seeks to 
avoid the consequences of a conviction for the viola- 
tion of a criminal law by serving one month of a pos- 
sible eleven months sentence to hard labor after un- 
successfully attacking the judgment entered by an ap- 
peal to the Circuit Court and later obtaining by a 
habeas corpus proceeding a correction of the phrase- 
ology of that judgment. 

According to the record, the judgment entered on 
the 25th day of January, 1927, pursuant to the order 
of the Judge of the Nineteenth Circuit, was a mere 
correction of the judgment which had been originally 
entered by the County Court. 

The petitioner occupies two positions: first he says 
that as the original sentence was valid the one en- 
tered in January, 1927, is void; Second, he says that 
as by his habeas corpus proceedings before the Judge 
of the Nineteenth Circuit he established the inval- 
idity of the first sentence he should be discharged be- 
cause the Court had no jurisdiction to amend that 
sentence after the term at which it was imposed and 
he had served part of it. 

If the first sentence was valid he has only served 
part of the term of imprisonment imposed and he 
should be remanded to finish that part of the term re- 
maining which he has not served. See State v. Horne, 
52 Fla. 125, 42 South. Rep. 388. 

If the first sentence contained clerical or formal 
errors the judgment as entered may at any time be 
corrected so as to speak the truth of what was in fact 
done by the court. See 19 Ency. Plead. & Prac. 495. 

So far as the record discloses in this case, the 
verdict of the jury was correct and the only error 
which existed, if any at all, was in the judgment or 
sentence originally entered. The petitioner, after serv- 
ing one month approximately of the term imposed by 
the sentence, complained of such error. There was no 
error therefore in the cause being remanded for a 


. 

® 

: 

f 
H 

} 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 43 


proper judgment or sentence upon the verdict. See Rob- 
erts v. State, 30 Fla. 82, 11 South. Rep. 536; Wallace 
v. State, 41 Fla. 547, 26 South. Rep. 713. 111 So. 518; 
103 So. 124. ; 

The judgment or sentence as corrected is valid. The 
petitioner having served one month approximately has 
only to serve for the remainder of the term imposed. 

The judgment is affirmed. 

TERRELL, C.J. and WHITFIELD, STRUM and 
BUFORD, JJ., concur. | 

BROWN, J., dissents. 

Opinion filed November 5, 1929. 

A writ of error to the Circuit Court for Lee County, 
George W. Whitehurst, Judge. 

W. D. Bell, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and H. E. Car- 
ter, Assistant, for Defendant in Error. 


MARY LUCILE ROE, as Executrix 
of the Estate of Alfred Roe, 


deceased, 
Appellant, 
Vv. DE SOTO COUNTY. 
CHARLES A. ROE, et al., 
Appellees. 
BUFORD, J. 


In this case the Executrix of the estate of Alfred 
Roe, deceased, filed bill to require an accounting from 
the defendants and delivery to the complainant by the 
defendants of certain notes made by the defendant 
Charles A. Roe to deceased, during the lifetime of the 
deceased. The defendant Charles A. answered 
averring in short that the deceased had made a gift of 
the notes to the defendant Charles A. before his death 
and had delivered the notes, in the presence of Charles 
A., to Arthur I. Roe with the directions, understanding 
and agreement that the principal of the notes was a 
gift then and there to Charles A. Roe, but that Charles 
A. should pay the interest to the donor during his 
lifetime. Other defendants answered making allega- 
tions to the same effect. An Examiner was appointed 
and testimony was taken, report made to the Court 
and a decree entered, in favor of the defendants. From 
which decree appeal is taken. 

It is contended by the appellant that the alleged 
gift was not complete and that the alleged act of Alfred 
Roe was a testamentary act on the part of the de- 
ceased and was not valid and binding. 

While there is some authority to the contrary, we 
think that the rule of law supported by the better 
reasoning and weight of authority is as stated in 12 R. 
C. L. 944, which is as follows: 

“A debt may be the subject of a gift by the 
creditor to his debtor and is generally referred to 


as a forgivenness of the debt. The delivery may 
be accomplished by giving a receipt even though 
not under seal and the debt is evidenced by a spe- 
cialty, by surrendering the instrument evidencing 
the debt, or even by destroying it if this is done 
with intent to caneel the debt; and the fact that 
the creditor reserves the right to interest on the 
debt does not affect the validity of the gift. A 
gift may be made of a portion of a debt, evidenced 
by the execution and delivery of a receipt for 
that part, and the acceptance by a creditor each 
year of a less amount than the interest due on the 
debt, and giving a receipt therefor stating that it 
is for interest in full for that year, shows an inten- 
tion to give the remainder of the interest then 
due, and constitutes a valid gift thereof. And al- 
though part payment of a debt can not constitute 
an accord and satisfaction a gift may be made of 
the balance after payment of part.” 

See Klehr’s Will, 147 Wisc. 653, 183 N. W. 1105; 
Henschel vs. Maurer, 69 Wisc. 567, 2 Am. St. 737, 34 
N. W. 926; Robertson vs. Robertson, 147 Ala. 311, 40 
Sou. 104; Funston vs. Twining, 202 Pa. 88, 51 Atl. 
736; Jones vs. Nichols et al, 151 Iowa 362, 130 N. W. 
125. 

In the case of Funston vs. Twining, supra, the 
Court say: 

“There is a valid gift of the principal where a 
mortgagee delivers the note and mortgage to the 
mortgagor, saying: ‘I give them to you. All I ask 
is that you pay me interest * * * while I live, 
and then it is yours when I die.’ ” 

In Jones vs. Nichols, supra, the Court say: 

“Delivery of the res of a gift to a _ third 
person as agent or trustee, for the use of the 
donee, under circumstances indicating that the 
donor relinquished all control over the property 
and intended to vest title in the donee, is as ef- 
fective as manual delivery direct to the donee.” 

In Robertson vs. Robertson, supra, the Court say: 

“The donor delivered to a trustee certain bonds, 
under a written instrument reserving to himself 
the interest arising from them during life and 
directing the trustee, upon donor’s death, to de- 
liver the bonds to the person named in the writ- 
ing: Held, an irrevocable disposition of the bonds, 
not testamentary in character, by which title pass- 
ed out of donor, and not invalid as against don- 
or’s wife.” 

In re Klehr’s Will, supra, the Court say: 

“A gift of a note by the payee by indorse- 
ment and delivery to the donee, accompanied by 
expressions of a gift, is not defeated by the donee 
delivering the note back to the payee to permit 
him to collect the interest.” 


The decree of the Chancellor is supported by the 


q 
| 
i 


44 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


evidence and the law applicable thereto and should, 
therefore, be affirmed. It is so ordered. 

Affirmed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, C.J., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed November 4, 1929. 

An appeal from the Circuit Court for DeSoto Coun- 
ty, W. J. Barker, Judge. 

Mabry, Reaves & Carlton, for Appellant; 

Leitner & Leitner, for Appellees. 


MIAMI REAL ESTATE COMPANY, a 
Florida corporation, S. BOBO 

DEAN CORPORATION, a Florida 
corporation, LEO J. COYLE and 

ANN N. COYLE, his wife, PHILIP 
HENICK, also known as PHILIP 


HANICK, 
his wife, 
Appellants, 
Vv. In the Circuit Court 


of Dade County. 
DAVID E. BAXTER, 
Appellee. 

BROWN, J. 

This cause comes on for hearing upon a motion by 
the appellee to quash the appeal taken by appellant 
S. Bobo Dean Corporation in behalf of itself and the 
other defendants in the court below from the order 
overruling exceptions to the Master’s report and from 
the final decree of foreclosure rendered by the chancel- 
lor, on the ground that the appeal is frivolous, and 
for delay. 

The bill in this case was filed January 24, 1928, by 
David E. Baxter to foreclose a first mortgage executed 
on described property in the sum of $30,000.00, dated 
December Ist, 1922, filed for record on December 5th, 
1922 and made payable December Ist, 1925. This mort- 
gage was executed by the Miami Real Estate Company, 
then owner of the property. On October 11, 1923, the 
Miami Real Estate Company conveyed the property 
to S. Bobo Dean Corporation, the deed reciting that it 


was made subject to Appellee’s mortgage, but it did not: 


contain any assumption of payment of such mortgage 
by the grantee. On March 21, 1925, the Dean Corpora- 
tion conveyed the property to Coyle and Hanick. This 
deed was made subject to complainant’s first mortgage 
and contained a clause reading: “which said mortgage 
the purchaser herein agrees to assume and to pay at 
maturity”, and Coyle and Hanick gave to the Dean 
Corporation a second mortgage on the property to 
secure the balance due on the purchase price in the 
sum of $90,000.00, dated March 25, 1925, which mort- 
gage was subsequently foreclosed by the Dean Corpora- 
tion, such foreclosure proceedings having been begun 


some time prior to the commencement of the instant 
suit, and were pending when this suit was filed. 

In November 1923, a few days before the first 
mortgage became due and payable on December Ist, 
1925, complainant Baxter granted a valid extension 
agreement to Coyle and Hanick, the then owners of the 
property who had assumed and agreed to pay Baxter’s 
mortgage, extending the time of payment of the prin- 
cipal of said mortgage until December Ist, 1926, a 
period of one year, which extension agreement was 
filed for record on November 21, 1925. 

The fact of this extension was set up by the Dean 
Corporation in an answer filed in the cause, which 
answer alleged: 

“that on or about the 1st day of December, A. D. 
1925, the complainant then and there claiming to 
be the owner and holder of the mortgage and note 
described in the bill of complaint herein, for 
valuable consideration, entered into a _ certain 
agreement with the defendants, Leo J. Coyle and 
Philip Hanick, wherein and whereby the complain- 
ant promised and agreed to and did extend the 
time for the payment of the principal sum of 
complainant’s mortgage and note for a period of 
one year from December Ist, 1925, to the great 
prejudice and damage of this answering defend- 
ant, S. Bobo Dean Corporation, a Florida Corpora- 
tion.” 

It thus appears from the pleadings and evidence 
that the Dean Corporation was not the owner of the 
land in question at the time of the execution by the 
complainant of the extension agreement to Coyle and 
that it did not institute proceedings to foreclose its 
second mortgage until some months after the exten- 
sion period had expired, nor did it reacquire title to 
the property until a Master’s deed was executed to it 
in June 1928, after the present suit was begun, which 
Master’s deed was made subject to appellee’s first 
mortgage. It further appears that the appellant took 
its second mortgage with notice of complainant’s first 


‘mortgage and acquired title to the property by means 


of the Master’s deed with full knowledge of complain- 
ant’s mortgage and of the fact that the time for pay- 
ment thereof had been extended, and that the period 
of extension had long since expired. 

The Master’s findings were favorable to the com-. 
plainant in the court below, but he did find, and prop- 
erly so, that the Dean corporation had not assumed 
or agreed to pay any indebtedness secured by complain- 
ant’s first mortgage and that therefore no personal 
judgment should be entered against such corporation. 
He found the total amount of principal and interest 
due to the complainant to be $37,072.00. In the motion 
by complainant for final decree it was shown that since 
the filing of the Master’s report complainant had paid 
the State, County, City and special district taxes on 
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the property for 1926, 1927 and 1928, and amounting 
to $7,202.07, attaching the original tax reecipts. The 
court added this to the amount found due by the Mas- 
ter, and ascertained $45,228.97 as the total amount 
due under the first mortgage. The exceptions to the 
Master’s report were overruled and the chancellor ren- 
dered a decree of foreclosure on April 12, 1929, in 
which the property was ordered to be sold to satisfy 
the amount found to be due the complainant and pro- 
viding that if there should be any surplus realized from 
the sale, the same should be paid over to the defendant, 
S. Bobo Dean Corporation. No provision was made for 
a deficiency decree against any one, nor was any prayed 
for in the bill except as against the Miami Real Estate 
Company. The General Master had recommended that 
the complainant be limited for relief to the property 
itself. It also appears from the record that the appel- 
lant Dean Corporation went into possession of the 
property under the Master’s deed issued in its fore- 
closure of its second mortgage. That said corporation 
appealed on May 17, 1929, from the decree in the 
case at bar foreclosing the first mortgage, and secured 
a supersedeas shortly thereafter, upon making bond 
in the sum of $3,000.00. 

The theory of the novel defense presented by the 
appellant in the court below seems to be that the first 
mortgagee had no right, at the request of the then 
owners of the property, Coyle and Hanick, to extend 
his first mortgage without the knowledge and consent 
of appellant as the holder of a junior mortgage al- 
though taken with notice of such first mortgage; that 
this action on the part of the first mortgagee was 
“unauthorized” and caused damage to the appellant 
because it could have refinanced such first mortgage 
during the extension period—December Ist, 1925, to 
December Ist, 1926—but that after the expiration of 
such extension period conditions in the real estate 
market had so changed that it could not do so. Not a 
single authority was cited in support of this propo- 
sition, either upon the oral argument accorded, or by 
brief, and we apprehend that none can be found. 

Nor does the evidence show that the Dean Corpora- 
tion made any effort to refinance the first mortgage 
during the period of extension, or even considered do- 
ing so. Mr. Baxter testified that about the time the 
extension was granted by him, he told Mr. Dean, 
president of the Dean Corporation, that he had extend- 
ed the principal for one year; that Coyle and Hanick 
had met the interest payments, but were absolutely un- 
able to make any payment of principal. Mr. Dean, on 
the other hand, testified that he did not consent to 
the extension and did not know anything about it until 
sometime in the early part of the year 1927. He fur- 
ther testified that Coyle and Hanick were in his 
office sometime in the early part of 1926, talking about 
payments on the second mortgage, and he asked them, 


“how about that first mortgage,” and they told him, 
“We have taken care of that,” which caused him to 
think it had: been paid. On cross examination, he tes- 
tified that he thought this conversation with Coyle 
and Hanick must have been in the early part of 1927, 
at which time the extension had expired. He said that 
if he had known about this extension he would not 
have allowed his second mortgage to continue in de- 
fault; that he was quite sure he could have refinanced 
the entire proposition in the early part of 1926; that 
after he learned of the extension somewhere around 
June, 1927, six months after it had expired, he made 
an effort to refinance the first mortgage which was 
unsuccessful. He admitted that he never at any time 
after learning of the extension took the matter up with 
Baxter. 

So the evidence shows no semblance of “unauthor- 
ized” or wrongful conduct on the part of Baxter. Nor 
did the Dean corporation or its president appear to con- 
sider that Baxter had done anything improper before 
this suit was brought. This is shown by certain cor- 
respondence between the parties in 1927. On May 21, 
1927, the Dean Corporation by its president wrote 
Baxter inquiring if the interest on his mortgage was 
being paid promptly, saying: “As you know, we hold a 
second mortgage on this property, but are unable to 
collect either principal or interest and one of the reas- 
ons offered by Messrs. Coyle and Hanick why we 
should not foreclose on them is the fact that they are 
taking care of your mortgage, as well as the taxes. 
We find that the taxes in the City of Miami have not 
been paid, and are now being advertised for sale.” On 
May 25, 1927, Baxter replied that while the interest on 
his mortgage had been paid, it had not been paid 
promptly; that another interest payment would fall 
due June lst, and he would be pleased to let Dean know 
if it was paid should he so desire, and that he was 
surprised to hear the taxes had not been paid. On June 
18, 1927, Baxter again wrote Dean, informing him that 
Coyle and Hanick had paid no attention to the collec- 
tion notice, and that he had advised them that he did 
not desire to carry his mortgage any longer and that 
unless they paid the interest and taxes within ten days 
he would foreclose. On June 22, the Dean corporation 
wrote, in reply to this last letter from Baxter, saying 
that previous to receiving such letter they had placed 
all papers in connection with their second mortgage in 
the hands of their attorney with instructions to start 
foreclosure proceedings, adding “When this suit is 
settled we of course will all make satisfactory adjust- 
ments with you, and we will appreciate any co-opera- 
tion you may give us. We wouid be glad to hear from 
you and receive any suggestions you may care to 
offer.” These letters speak for themselves. 

There are cases holding that where a purchaser of _ 
mortgaged property assumes the payment of the mort- 
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gage and becomes the principal debtor and the mort- 
gagor becomes a surety of the debt merely, an exten- 
sion of the time of payment of the mortgage made 
upon a valid consideration between the holder of the 
mortgage and the purchaser, without the concurrence 
of the original mortgagor, the latter is discharged 
from liability and upon the mortgage debt. There are 
also cases to the contrary. But the doctrine alluded to 

has no application here. There is no question of surety- 
ship involved in this case. The Dean corporation had 
in no wise assumed any personal responsibility for the 
debt secured by Baxter’s first mortgage. It was there- 
fore, as the mere holder of a second mortgage, in no 
position to object to the granting of the extension, had 
it done so. And even if it had been injured by the 
granting of the extension by reason of the frustration 
of its efforts during the extension period to refinance 
the first mortgage—which the evidence does not show 
—it would have had no legal or equitable cause of com- 
plaint against the first mortgage. The Dean corpora- 
tion, as we have seen, purchased the property from 
the original mortgagor without assuming the mortgage 
debt; then sold it to third parties subject to the first 
mortgage which it required its purchasers to assume, 
and took its second mortgage from such purchasers. 
Surely it cannot be seriously contended that under 
these circumstances the first mortgagee did not have 
the right to extend the payment of his mortgage with- 
out first obtaining the consent of the second mort- 
gagee. And yet that seems to be the ultimate theory 
upon which this appeal was taken. 

We hardly think any minute examination or cita- 
tion of authorities is necessary (Holland v. Webster, 43 
Fla. 85, 29 So. 625) but in Jones on Mortgages, 8th 
ed., sec. 922, it is said: 

“A purchaser who has assumed no personal 
liability to the mortgagor which the latter can 
enforce, but has merely bought subject to the 
mortgage, is in no sense the surety of his vendor; 
and an extension of the time of payment made 
between the mortgagor and the mortgagee does 
not release or discharge the lien of the mortgage 
upon the land in favor of the purchaser.” 

Where a second mortgagee does not occupy the 
position of a surety for the first mortgage debt, and 
the first mortgagee, without the consent of the second 
mortgagee, grants to the mortgagor an extension of 
time for payment of the mortgage debt, but without 
any actual or intended discharge of the mortgage or the 
taking of a new one, and without fraudulent intent as 
regards the second mortgagee, the latter cannot claim 
to be preferred to the first mortgagee merely on the 
ground of such extension. 41 C.J., 582, Farmers Bank v. 
Mutual Assurance Society, 4 Leigh (31 Va.) 69, 
67; Whittacre v. Fuller, 5 Minn., 508; Fry v. Shehee. 
55 Ga., 208; First National Bank v. Citizen’s State 


Bank, 11 Wyo., 32, 70 Pac, 726; 100 Am. S. Rep. 925; 
Kraft v. Holzmann, 206 IIl., 548, 69 N. E. 574; 20 Am. 
& Eng. Encyc. Law, 1058. 
The motion to quash the appeal will therefore be, and 

is hereby, granted. 

TERRELL, C.J. and ELLIS, J., concur. . 

WHITFIELD, P.J. and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 

Opinion filed November 14, 1929. 

An appeal from the Circuit Court for Dade County, 
A. J. Rose, Judge. 


James M. Carson and Semple & Hirschman, for 
Appellant ; 
Harold M. Wilson, for Appellee. 
V. H. TROTMAN, 
Appellant, 
V DADE COUNTY. 


FRANK COUTURE, H. A. CATES, 
WM. R. PLUMMER, WALTER VON 
HALLEORFYF, R. R. GOLEMBOSKE 
and C. L. BOYSON, 

Appellees. 
ANDREWS, Commissioner. 

This case is here on appeal from the Circuit Court 
of Dade County from a final decree based upon the 
foreclosure of a chattel mortgage upon an airplane. 
The appellant here was complainant below and appel- 
lees here were defendants below. 

There are four assignments of error based upon the 
entry of the final decree. The transcript of the record 
contains no testimony and the legal assumption is that 
the evidence supports the findings and decree of the 
court. A rather unusual departure evidenced in the 
transcript before us is that included in it is found the 
four briefs presented to the lower court at the final 
hearing, all of which discuss the evidence. 

There is no statute, rule of court or custom author- 
izing us to consider statements in any brief as part 
of the record, for reasons which are obvious; and more 
particularly statements in a brief as to what the evi- 
dence was when the evidence is not presented to this 
court in a transcript or otherwise according to estab- 
lished rules. 

There are parts of the record which may under the 
rules be treated as a hearing on bill and answer, with- 
out reference to the statements in briefs undertaken 
to be included as part of the record; and when thus 
considered, the decree of the lower court sustained by 
the sworn allegations of the bill and the answers which 
are exhibited to us in the transcript. 

“When the findings of a chancellor is based 
partially or wholly on the testimony is not 
brought up for review, this court will indulge 
the presumption that the findings of the chancel- 
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lor was correct.” Stratton v. Andrews, 90 Fla. 375, 
105 South. Rep. 842. 

The fourth assignment of error raises a point which 
will require a reversal of this case but only for the 
purpose of correcting an error apparent on the face of 
the record of the final decree. 

The decree provides “that said property to be sold 
subject to the lien or liens of the defendant Frank 
Couture’s mortgage and bill of sale securing an in- 
debtedness of $450.00”, while in a former part of the 
judgment it is decreed that the first lien of Couture 
is for “the amount of $500.00.” 

The case is therefore, reversed and remanded for 
the purpose of directing the lower court to enter a 


final decree correcting the error in the decree above 
pointed out. 


PER CURIAM. 

The record in this cause having been considered by 
the Court, and the foregoing opinion prepared under 
Chapter 14553, Acts of 1929, adopted by the Court as 
its opinion, it is considered, ordered and decreed by the 
Court that the decree of the Court below should be, 
and the same is hereby, reversed and the cause re- 
manded for appropriate proceedings. 

TERRELL, C.J. and WHITFIELD, ELLIS, STRUM, 
BROWN and BUFORD, JJ., concur. 

Opinion filed November 13, 1929. 

An appeal from the Circuit Court for Dade County, 
Paul D. Barns, Judge. 

Cobb & Davis, for Appellant: 

No appearance for Appellees. 


CALVIN BROWN, WALTER McGEE 
and JOHN NICHOLAS MULLEN, 
Plaintiffs in Error, 
Vv. HILLSBOROUGH COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case the defendants were informed against 
under the provisions of Section 7221 Compiled General 
Laws of Florida, which is as follows: 

“Whoever makes or mends, or begins to make 
or mend, or knowingly has in his possession any 
engine, machine, tool or implement adapted and 
designed for cutting through, forcing or breaking 
open any building, vault, safe or other depository, 
in order to steal therefrom money or other prop- 
erty or to commit any other crime, knowing the 
same to be adapted and designed for the purpose 
aforesaid, with intent to use or employ or allow 
the same to be used or employed for such purpose, 
shall be punished by imprisonment in the State 
prison not exceeding ten years, or by fine not 
exceeding five thousand dollars.” 

The tools described in the information were as fol- 


lows: “a brace, one wrecking bar, one jimmy, three 
metal drill bits, nine metal numbering dies, one thirty- 
eight calibre pistol and one glove’. 

Each of the tools described in the indictment were 
the ordinary mechanic’s tools which may be found in 
the possession of most mechanics and which may be 
found for sale at practically all hardware stores, with 
exception of the thirty-eight calibre pistol, which is 
not recognized by any authorities as an engine, ma- 
chine or tool adapted and designed for cutting through, 
forcing or breaking open a building, vault, safe or other 
depository, but is a weapon. 

There is no showing that the tools described in the 
indictment were had or used by the defendants, or 
either of them, for any unlawful purpose. The defend- 
ants were arrested “on suspicion” and taken by the of- 
ficers to the place of residence of one of the defend- 
ants, which place was searched by the officers with- 
out a warrant authorizing such search, and the tools 
were seized by the officers and afterwards offered in 
evidence over the objection of the defendants. The 
record fails to show a lawful arrest of the accused prior 
to the search and seizure of the tools and fails to show 
that possession of the tools was acquired by the offic- 
ers in a lawful manner and so as to make the same 
admissible in evidence against the defendants. The ob- 
jection of the defendants to the introduction of the 
tools in evidence should have been sustained under 
authority of opinion in the case of Hartt vs. State, 
89 Fla. 203, 103 Sou. 633; Gilerie vs. State, 94 Fla. 134, 
113 Sou. 704, and cases there cited. 

There was a great deal of irrelevant and imma- 
terial testimony permitted to go to the jury which we 
can not say was not prejudicial to the defendants. 
There was proof of the robbery of a filling station. 
There was proof that a pair of tin snips was probably 
used to cut the screen from the window of the station. 
The tin snips were introduced in evidence, although the 
defendants objected and there was no testimony con- 
necting them, or either of them, with this tool. 

There was proof of the robbery of a restaurant. 
There was no evidence that either of these defendants 


participated in that robbery. It was shown that in this ~ 


restaurant, known as Rose Garden Cafe, a safe was 
blown open and robbed. The lock dial which had been 
blown off the safe and also the safe door, which show- 
ed conclusively that it had been opened with some 
high explosive, was each offered in evidence and, over 
the objection of the defendants, admitted in evidence. 
There was no evidence that either of the tools found 
in possession of the defendants had been used in this 
robbery and, as stated before, there was no evidence 
that the defendants participated in that robbery and yet 
these parts of the safe which was robbed at that time 


were introduced in evidence and allowed to go before ~ 


the jury as a part of the State’s case against these de- 
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fendants. The defendants, so far as the record shows, 
were not charged with the commission of either of the 
robberies. There was much other evidence introduced 
at the trial which was objected to and which should 
have been excluded for the same reasons and upon the 
same grounds which that above referred to should 
have been excluded but, we can see no useful purpose 
to be served by pointing out in this opinion each and 
every item of admitted evidence which should have 
been excluded and to do so would require the indulg- 
ence and waste of a great deal of time and space. 

The elementary rules of evidence are too well es- 
tablished for this Court to be required to repeat them 
in detail upon all occasions where questions involving 
the violation of such rules are presented here. 

For the reasons stated, the judgment should be re- 
versed and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed November 13, 1929. 

A writ of error to the Criminal Court of Record for 
Hillsborough County, W. Raleigh Petteway, Judge. 

Zewadski & Pierce, for Plaintiffs in Error: 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


FORREST LAKE, 
Plaintiff in Error, 
Vv. SEMINOLE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

‘We gather the following from the record in this 
case: Seminole County Bank was a banking institu- 
tion organized under the laws of the State of Florida 
with its place of business in Sanford. Florida. The 
plaintiff in error was the President of the Bank. The 
Bank was closed as an insolvent institution on the 
6th day of August, 1927, and afterwards was placed in 


the hands of a receiver. The indictment in this case 


was returned and filed in the circuit court in Seminole 
County on the 29th day of September, 1927. The plain- 
tiff in error, defendant in the court below, was con- 
victed under the second count of the indictment charg- 
ing the misapplication of funds of the banking corpor- 
ation in the sum of Twenty-five Thousand ($25,000) 
Dollars, with intent then and there to injure and de- 
fraud the said banking corporation and divers other 
persons. 

A motion to quash the indictment was over- 
ruled. Pleas in abatement were filed to which there was 
filed a demurrer and a replication. The demurrer was 
sustained. There was then a challenge to the array of 
a petit jurors which was overruled. The defendant 


pleaded not guilty and, upon trial was convicted, ad- 
judged guilty, and sentenced. To which judgment he 
sued out writ of error. 

We deem it necessary to consider only three assign- 
ments of error in this case. The first is based upon the 
action of the court in overruling the second plea in 
abatement. The said plea being in words and figures as 
follows, to-wit: 

“And for a second and further plea in this be- 
half this defendant says that the plaintiff, the 
State of Florida, ought not to further have and 
maintain its aforesaid action against this defend- 
ant because he says: That the purported indict- 
ment in this behalf and to which this plea is 
pleaded, was not presented and returned in open 
Court by a legally constituted Grand Jury of the 
23rd Judicial Circuit of Florida in and for Sem- 
inole County at the Special September 1927 Term 
of said Court; there being at the time of such pre- 
sentment no lawful jury list in existence, made 
by the County Commissioners of Seminole Coun- 
ty at the regular meeting in January, 1927, nor as 
soon thereafter as required by law. That the said 
jury list purported to have been made by the 
County Commissioners of Seminole County at the 
January meeting of said commissioners, and from 
which said Grand Jury was taken is utterly illegal 
and void upon the following grounds: 

A. It contains more names than is permitted 
by law to be placed on said Jury List by the Coun- 
ty Commissioners of Seminole County, Florida. 

B. The said purported Jury List was not sign- 
ed by the Chairman of the Board of County Com- 
missioners of Seminole County, or by anyone act- 
ing as Chairman of said Board of County Com- 
missioners, or by said Board of County Commis- 
sioners. 

C. The said purported Jury List was never de- 
livered by the Board of County Commissioners of 
said Seminole County, Florida, at or after the 
January Meeting of said Board of County Com- 
missioners of Seminole County, Florida, to the 
Clerk of said Board, or by the Clerk of said Board 
of County Commissioners of Seminole County, 
Florida, recorded in the minutes of said Board. 

D. The said Jury List purported to have been 
prepared by the County Commissioners of Semin- 
ole County, Florida, at the January meeting of 
said County Commissioners was not recorded in 
the Minutes of the Board of County Commission- 
ers at the January, 1927, meeting of said Board, 
nor was the said purported Jury List subsequentiy 
approved by the minutes of said Board of County 
Commissioners at any meeting of the County Com- 
missioners before the impaneling of said Grand 
Jury which presented the indictment to which this 
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plea is pleaded, nor has the said jury list ever been 
recorded in the minutes of the Board of County 
Commissioners of Seminole County, Florida, prior 
to the presenting this indictment against the de- 
fendant, to which this plea is pleaded, as shown 
by certificate of Clerk of the Circuit Court of 
Seminole County, hereto attached and marked 
“Exhibit B”, and made a part of this plea, refer- 
ence thereto being claimed as often as may be 
necessary. 

EK. The purported Jury List from which the 
names of the Grand Jurors who presented this in- 
dictment against this defendant and to which this 
plea is pleaded, were taken, is not the Jury List 
prepared by the Board of County Commissioners 
of Seminole County, at their meeting in January, 
1927, but is from a list of names so mutilated, 
erased, changed and marked as to render it en- 
tirely different from the one purported to have 
been made by said Board of County Commission- 
ers as shown by a photographic copy of said Jury 
List hereto attached and marked “Exhibit C’’. 

Another assignment was that based on the action of 
the Court in sustaining the demurrer to the 12th plea 
in abatement which plea was and is in the words and 
figures as follows, to-wit: 

“And for a Twelfth and further plea in this 
behalf, the defendant says that the plaintiff, the 
State of Florida, ought not to further have and 
maintain its aforesaid action against this defen- 
dant because it says that there were on the Grand 
Jury that preferred the indictment against this 
defendant, to which this plea is pleaded, seven 
persons drawn, selected, sworn, and charged to 
act as Grand Jurors in an investigation of said 
cause, and which Grand Jury presented the in- 
dictment to which this plea is pleaded; Seven per- 
sons, to-wit: F. F. Dorner, J. D. Chittenden, O. R. 
Estridge, Allen Merritt, J. E. Ritchie, and Sandy 
‘Anderson, and W. H. Crenshaw, each of whom 

‘were then and there at the time of serving the 
Grand Jury and participating in the finding of 
the indictment to which this plea is pleaded, were 
each and every of them, disqualified to serve on 
said Grand Jury and to prefer the indictment 
against this defendant to which this plea is plead- 
ed by virtue of the fact and cause, each and every 
of said named Grand Jurors were depositors and 
creditors of the Seminole County Bank, at the 
time of the empaneling of said Grand Jury, and 
at the time of bringing in the indictment of said 
Grand Jury against this defendant to which this 
plea is pleaded; That the said F. F. Dorner, J. D. 
Chittenden, O. R. Estridge and Allen Merritt, and 
J. E. Ritchie and Sandy Anderson and W. H. 
Crenshaw, all and each of them participated and 


took part in the investigation of the charge 
against this defendant embraced in the -indict- 
ment, to which this plea is pleaded and appeared 
in open Court as such Grand Jurors and as a part 
of said Grand Jury, when it presented the in- 
dictment against this defendant, to which this 
plea is pleaded, and that each and every of the 
above named Grand Jurors was at the time of the 
presentation of said Indictment in open court 
against this defendant to which this plea is plead- 
ed, totally disqualified to serve on said Grand 
Jury, each and every of them being at that time 
depositors and creditors of the Seminole County 
Bank, and this the defendant is ready to verify.” 
The demurrer to the plea in abatement admitted all 
material allegations well pleaded to be true. There- 
fore, in connection with the second plea the demurrer 
admitted that there were more names on the list than 
were permitted by law. That the jury list was not 
signed by the Chairman of the Board of County Com- 
missioners, nor by any one acting as Chairman of the 
Board of County Commissioners, nor by the Board of 
County Commissioners. That the jury list was never de- 
livered by the Board of County Commissioners of Sem- 
inole County at or after the said meeting of the said 
Board of County Commissioners of Seminole County in 
January, 1927, to the Clerk of the said Board, or by 
the Clerk of the said Board of County Commissioners 
was ever recorded in the minutes of the Board. That 
the jury list was not recorded in the minutes of the 
Board of County Commissioners at their meeting in 
January, 1927, and that it was not subsequently ap- 
proved by the said Board of County Commissioners at 
any meeting of the said Board before the impaneling of 
the Grand Jury which presented the indictment to 
which this plea is pleaded. That the jury list had never 
been recorded in the minutes of the Board of County 
Commissioners prior to the presenting of the Indict- 
ment against the defendant. That the purported jury 
list containing names of the Grand Jurors who present- 
ed the Indictment against the defendant to which the 
plea is pleaded is not the jury list prepared by the 
Board of County Commissioners of Seminole County at 
their meeting in January, 1927, but is from a list of 
names so mutilated, erased, changed and marked as to 
be entirely different from the one purported to have 
been made by said Board of County Commissioners. 
The demurrer to the Twelfth plea admits that there 
were Seven persons on the Grand Jury returning the 
Indictment to which the plea is pleaded who were at 
the time the indictment was returned and who were at 
the time they served as such Grand Jurors depositors 
and creditors of the banking institution alleged to 
have been defrauded by the allegations of the Indict- 
ment and that all of such Seven Grand Jurors appear- 


ed in open Court as such Grand Jurors and as a part of | 
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the Grand Jury when it presented the indictment 
against the defendant. It was a matter of record and 
of common knowledge that the banking institution 
mentioned in the indictment had, shortly before the 
returning of the indictment, been closed by the Comp- 
troller of the State because of its insolvency and was 
then in the hands of a receiver. Subsection 4 of Sec- 
tion 4451, C. G. L. 1927 is as follows: 

“No person interested in any issue to be tried 
therein shall be a juror in any cause; but no 
person shall be disqualified from sitting in the 
trial of any suit in which the State or any county 
or municipal corporation is a party by reason of 
the fact that such person is a resident or tax- 
payer within the State, or such county or mu- 
nicipal corporation.” 

Section 8213 C. G. L. 1927, provides as follows: 

“All the provisions of law covering the quali- 
fications, disqualifications, exemptions, drawing, 
summoning, supplying deficiencies in whole or in 
part, and compensaton and procurement of petit 
jurors shall apply to said grand jurors.” 

Much has been said by this and other courts in 
praise of the jury system which obtains under our 
laws. That this system may continue to deserve such 
praise as has been bestowed upon it, it is necessary 
that the provisions applicable to the selecting and im- 
paneling both grand and petit jurors be zealously 
guarded and that the jury box be kept clean and free 
from both evil and the appearance of evil. 

We will deal with the point raised by the Twelfth 
plea in abatement first. It would seem that it is hardly 
needful for us to go further than a very recent utter- 
ance by this Court to find sufficient support for this 
plea. In the case of the State ex rel Burton vs. Bar- 
ker, Circuit Judge, Mr. Chief Justice Terrell in an 
opinion which was unanimously adopted by this Court, 
filed July 31, 1929 and reported 123 Sou. Rep. page 
738, says: 

“Our statute, defining disqualifications of 
judges, section 2525, Revised General Statutes of 
Florida 1920 (Section 4152, Compiled General 
Laws of Florida, 1927) in effect provides that no 
judge in any court shall sit in any case to which 
he is a party, or in which he is interested, or in 
which he would be excluded from being a juror 
by reason of interest, consanguinity, or affinity to 
either of the parties; nor shall he entertain any 
motion in the cause other than to have the same 
tried by a qualified tribunal. 

In State vs. Chillingworth, 93 Fla. 1107, 113 
Sou. 568, and in State ex rel First American Bank 
& Trust Co. v. Chillingworth, 95 Fla. 699, 116 
Sou. 633, this Court held that by virtue of the 
foregoing act a judge who was a depositor of a 
bank at the time it closed and was a creditor of said 


bank at. the time application was made to him tc 
take judicial action looking to a confirmation of 
the comptroller’s action in holding such bank in- 
solvent and appointing a receiver therefor, is 
without error in ruling himself disqualified and in 
declining to assume jurisdiction to act upon such 
application. 

The disqualification of the judge in these two 
cases was predicated on his interest in the final 
outcome of the affairs of the bank. The instant 
case being a criminal prosecution for misappli- 
cation of the funds of the bank, it can not be said 
that the trial judge, respondent here, has such a 
pecuniary or other interest in the outcome of 
that prosecution as would disqualify him to sit in 
said cause, but we are impressed with the fact 
that by reason of the circumstances here related 
he would have such an interest in the conviction 
of the defendant as would disqualify him (the 
judge) to sit as a juror in said cause. It is not 
shown to what extent the judge was a depositor 
and creditor of the bank, nor is that material. It 
is shown that the bank had closed, that the judge 
was a depositor and creditor at the time it 
closed, that its affairs were being wound up, and 
that as result of this situation it is evident that 
he stood to lost a portion of or all of his deposit.” 

In State v. Chillingworth, 93 Fla. 1107, 113 Sou. 
563, in which a somewhat different proposition was in- 
volved, this Court say: 

“The interest which will disqualify a judge 
must be a pecuniary or property interest in the 
action or its result. In our opinion it is quite 
clear that Judge Chillingworth was disqualified to 
exercise the judicial function in the matter set 
up in the petition, he having been a depositor of 
the Farmers Bank & Trust Company at the time 
it closed its doors and being a creditor of said 
Bank at the time the Comptroller applied to him 
to confirm his action in holding the bank insol- 
vent and appointing another bank as its receiver. 
A judge who is a creditor of a corporation is dis- 
qualified to appoint or confirm the appointment of 
a receiver for such corporation. He has a direct 
pecuniary interest in the result of the litigation 
and of the receivership. Trustees I. I. Fund v. 
Bailey, 10 Fla. 213; Ochus v. Sheldon, Hoyt & 
Co. 12 Fla. 138; Sauls et al vs. Freeman et al 24 
Fla. 209, 4 So. 525; ex parte James Harris 26 Fla. 
77, 7 So. 1; State ex rel v.:Young 31 Fla. 594, 12 
So 673; The State ex rel Hart v. Call 41 Fla. 442, 
26 So. 1014; 33 C. H. 991-995; 15 R. C. L. 528-9. 
Quatman vs. Superior Court (Cal.) 221 Pac. 666; 
Sec. 2525, Rev. Gen Stats.” 

And in First American Bank & Trust Co. vs. Chil- 
lingworth, 95 Fla. 699, 116 Sou. 633, quoting from 
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Power v. Chillingworth, 93 Fla. 1030, 113 Sou. 280, 
this Court say: 

“Disqualification to adjudicate a cause rests 

on the ancient maxim that no man should sit in 

_his own case. This maxim is applicable to all 

classes of cases and in all courts, and appeals so 
strongly to one’s sense of justice that it was said 
by Lord Coke to be a natural right, so inflexible 
that an Act of Parliament seeking to subvert it 
would be declared void. Our Statute (Section 2525 
Rev. Gen. Stats. Fla. 1920) prescribing disqualifi- 
cations inhibits a judge from sitting in any case in 
which he is a party or in which he is interested or 
in which he would be excluded from being a juror 
by reason of interest, consanguinity, or affinity 
to either of the parties. 

The conditions shown to exist might disqualify 
a judge in litigation brought to accomplish one 
purpose when the same conditions would not dis- 
qualify the same judge in litigation brought for 
another purpose.” 

What was said in those cases with reference to 
disqualification of a judge may be said here with ref- 
erence to disqualification as a juror. That is, that be- 
ing a depositor and a creditor of a banking institution 
would not necessarily disqualify a person from acting 
as a juror at the trial of a defendant charged with 
embezzling or misappropriating or the misapplication 
of funds belonging to such banking institution, if such 
banking institution at the time of the service of such 
juror was a solvent and going concern; but, when the 
record shows that the banking institution has become 
insolvent and has been closed by order of the Comp- 
troller and placed in the hands of a receiver and an 
officer of the bank is charged with misapplication of 
funds, the necessary inference is that if such officer 
is guilty of such misapplication of funds he would nec- 
essarily be, to some extent at least, responsible for the 
insolvency of the bank, its inability to pay depositors 
and for the loss which the depositor and creditor has 
and will thereby sustain. Therefore, in such cases such 
depositor has an interest in the issue to be tried. He 
is one who has suffered a personal pecuniary loss by 
reason of the alleged act of the accused and is dis- 
qualified to sit as a juror in the trial of such bank 
official charged with misapplication of such funds un- 
der the same reasoning which was applied by Mr. Chief 
Justice Terrell in the opinion in the case of the State 
ex rel Burton vs. Barker, supra, in reference to dis- 
qualification, of a judge. 

If the depositor and creditor of a defunct bank is 
disqualified as a juror to sit in the trial of the cause, 
then under our statute, Section 8213, C. G. L. above 
quoted, such depositor and creditor is also disqualified 
to act as a Grand Juror. 

One incompetent Grand Juror vitiates an indict- 


ment returned by the Grand Jury when the facts are 
seasonably brought to the attention of the trial court. A 
plea in abatement before pleading in bar is an appro- 
priate method of raising the question of the qualifica- 
tion of a Grand Juror. Cotton vs. State, 85 Fla. 197, 
95 Sou. Rep. 668; Cruce vs. State, 87 Fla. 406, 100 Sou. 
Rep. 264; Coker vs. State, 83 Fla. 672, 93 Sou. Rep. 
176. 

The second plea in abatement hereinbefore quoted 
must be held to be a good plea on authority of the 
opinion in the case of Glidden vs. State, 13 Fla. 623, in 
which Mr. Chief Justice Randall, speaking for the 
Court, says: 

“Irregularities, however slight, when they 
show a departure from the provisions of law in 
respect to the selection, summoning and empanel- 
ing of jurors, are proper grounds of objection to 
the jury, and form grounds of challenge to the ar- 
ray. Wharton’s Am. Crim. Law, 3d ed., 945, and 
1,041, and authorities cited.” 

And, also on authority of the opinion in the case of 
Hicks vs. State, filed February 13, 1929, reported 120 
Sou. 330, and cases there cited. See also Buchanan vs. 
State, 122 Sou. 704. 

If allegations of this plea are true, and the demur- 
rer admits them to be true, the County Commissioners 
delegated to the Clerk of the Circuit Court and Clerk 
to the Board of County Commissioners, power and 
authority to exercise his own discretion in striking 
from a list containing more names than was author- 
ized by law to constitute the jury list, such names as 
he may have seen fit to bring the proposed list within 
the number prescribed by law. That plea in abatement 
is the proper method of attacking the illegality of a 
grand jury has been well settled in this State since the 
opinion in the case of Glidden vs. State, supra, wherein 
it was held: 

“An irregularity in the drawing or summoning 
of a grand jury (as that the grand jury was drawn 
from a list of 302 names, instead of 300 as pro- 
vided by statute) may be taken advantage of by 
plea in abatement to the indictment, which plea 
must be interposed before pleading in bar.” 

which holding was approved in the opinion in the case 
of Hicks vs. State, supra, as late as February of this 
year. 

The next assignment of error which we will discuss 
is that based upon the denial of the challenge of the 
array of petit jurors. The challenge was in the follow- 
ing language, to-wit: 

“Now comes the defendant in the above styled 
cause, Forrest Lake, after a special jury of 100 
names have been drawn from the jury box to try 
this defendant in this case, and said jurors hav- 
ing been summoned and 60 of said jurors having 
answered to their names, in open-court, and before 
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the said jurors were sworn in, and in open court 
challenges the jury upon the following grounds, 
to-wit: 

1. Because said jury box from which said jur- 
ors were drawn as aforesaid, is not a lawfully con- 
stituted jury box as required by the laws of the 
State of Florida in that the same contains more 
names of potential jurors than is permitted by 
law to be contained in a jury box of a county 
with the population of Seminole County. 

2. Because the said box is not a lawfully con- 
stituted jury box as required by the laws of the 
State of Florida in that the same contains names 
of potential jurors in duplicate; that is, the names 
of certain jurors in said jury box appear therein 
more than once. 

3. For further good and_ sufficient reasons 
clearly on record in this court; said county of 
Seminole by the last census contained 14,738 pop- 
ulation as has been heretofore proven in the trial 
of former cases, as shown in attached census of 
the State of Florida made in A. D. 1925.” 

The State traversed the challenge in the follow- 
ing language: 

“Comes now the State of Florida, by Millard B. 
Smith, State Attorney of the 23rd Judicial Circuit 
of the State of Florida, and traverses the challenge 
to the array of jurors herein filed by the de- 
fendant, to-wit: Forrest Lake, and _ specifically 
replying to each and every of the grounds there- 
in set forth says: 

1. That it denies that the jury box from which 
the Special Venire of 100 jurors was drawn, as 
aforesaid, is not a lawfully constituted jury box 
as required by the laws of the State of Florida 
and denies that the same contains more names of 
potential jurors than is permitted by law to be 
contained in a jury box of a county with the pop- 
ulation of Seminole County. 

2. And the State of Florida denies that said 
jury box contains names of potential jurors in 
duplicate; and denies that the names of said jur- 
ors in said jury box appear therein more than 
once. 

3. And the State of Florida denies that there 
are other good and sufficient reasons appearing 
upon the records of this court constituting 
grounds for the challenge to the array. 

Millard B. Smith, 

STATE ATTORNEY.” 

Evidence was taken before the court. It was shown 
that the population of Seminole County was 14,738 at 
the last State census. It was shown that in October, 
1927, the jury box was filled by special order made in 
open court by Judge M. G. Rowe, Presiding Judge, and 
that the jury box was filled October 7th, 1927; that 


there were 500 names placed in the box at that time; 
that between October 7th, 1927, and January 10th, 
1928, there were 230 names drawn from the box. That 
there were 270 names left in the box. That the jury 
box was filled again on January 10th, 1928. That the 
270 names were left in the box and 500 names addi- 
tional were placed in the box. That this is the same 
jury box from which the jury was drawn to try the 
case at bar. That at that time a part of the 270 names 
remaining over from the October drawing were still 
in the jury box. That there were 18 of the names on the 
October list drawn for the trial of this case and 


-answered for service. That no name was placed in the 
‘jury box twice. 


Upon this evidence, which was uncontradicted, the 
challenge to the array of jurors should have been sus- 
tained. 

Our statute clearly contemplates the annual selec- 
tion of a jury list by the County Commissioners and 
further contemplates that the names appearing on such 
list so selected personally by the County Commissioners 
shall be placed each on a separate piece of paper and 
that this piece of paper shall be folded and put in 
a box, from which box shall be drawn the jurors to 
serve the courts in the county during the ensuing year. 
And it was never contemplated that the potential jur- 
ors whose names are in the jury box should consist of 
those whose names constitute the list made as provid- 
ed for at the January meeting, together with whatever 
might be left over in the jury box. This was held to 
be true in the case of Woodward vs. State of Fla., 33 
Fla. 508, 15 So. 252, and no other construction can reas- 
onably be placed upon our statutes. To hold otherwise 
would mean that in a county of the population which 
Seminole County is shown to have it would be pos- 
sible within a few years to accumulate in the jury box 
the names of practically all persons in the county qual- 
ified for jury duty. Either the statute contemplates 
that the annual list shall constitute the entire jury 
list the names of which are to be placed in the box, 
or it contemplates that these names are to be placed 
in the box together with all names that have at any 
time theretofore been placed in the box and still re- 
main therein. To adopt this latter construction would 
mean that some names might be drawn from the jury 
box which had been in there for any number of years 
dating from the enactment of this statute. | 

The challenge to the array of the jury summoned 
to participate in the trial of this case was well founded 
and should have been sustained. 

For reasons stated the judgment must be reversed 
and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS, and BROWN, JJ., con- 
cur in the opinion and judgment. 
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Opinion filed November 5, 1929. 

A writ of error to the Circuit Court for Seminole 
County, DeWitt T. Gray, Judge. 

Dickenson & Lake, for Plaintiff in Error. 

Fred H. Davis, Attorney General, and M. B. Smith, 
State Attorney, for the State. 


MAGGIE N. WRIGHT, 
Joined by her husband, 
GEORGE P. WRIGHT, 
Appellants, 
Vv. DADE COUNTY. 
GEO. J. MERDES and 
LEAH B. MERDES, his wife, 
and W. H. WRIGHT, 4 
Appellees. 
BUFORD, J. 

In this case the record shows that W. H. Wright 
and George P. Wright are brothers; that W. H. Wright 
was residing in the State of Alabama and George P. 
Wright with his wife, Maggie N. Wright, near Home- 
steady, in Dade County, Florida. W. H. Wright bought 
a piece of land in Dade County and under some sort 
of agreement between him and George P. Wright. It 
was provided that George P. should occupy, cultivate 
and improve the land and when it was sold they would 
each participate in the profits, in what proportion is 
immaterial in this case. 

In 1925 W. H. began negotiations to sell the land 
and then he and George P. arrived at an agreement for 
the payment by W. H. to George P. for the services 
which had been rendered by George P. in cultivating 
and improving the property. It was agreed that George 
P. should have a bill of sale to certain personal prop- 
erty and in addition thereto that W. H. would pay him 
$3,000 in cash out of the cash payment received for the 
land and would transfer to him two notes to be received 
from the vendee of the land for part of the purchase 
price for $3,000 each, one payable one year after date 
and the other payable two years after date, with inter- 
est at 8%. George P. agreed to accept this compen- 
sation in settlement for his services so rendered. It 
appears that the agreement of settlement, the sale and 
transfer of the property and the settlement under the 
agreement were all contemporaneous and interdepend- 
ent transactions. The bill of sale was made and de- 
livered. The lands were sold and conveyed. The cash 
payment was made and the mortgage to the vendor 
securing a part of the purchase price was executed to 
secure the payment of such balance evidenced by prom- 
issory notes. Two notes were made, one for $9,000 and 
one for $3,000 due one year from date; two other notes 
were made, one for $12,000 and one for $3,000 due two 
years from date. Another note was made falling due 
at a later date. All notes were payable to W. H. Wright. 
W. H., at the request of George P., assigned and en- 


dorsed the two $3,000 notes to Maggie N. Wright. 

Default occurred in the payment of the first two 
notes, which, according to the terms of the mortgage, 
accelerated the maturity of all notes. 

Maggie N. Wright, joined by her husband, filed 
bill to foreclose the mortgage to enforce the payment 
of two notes held by Maggie N. W. H. Wright was made 
party defendant. After demurrers had been over-ruled, 
decrees pro confesso were entered against George J. 
and Leah B. Merdes, the mortgagors. W. H. filed an 
answer and counter-claim and also joined in prayer 
for foreclosure of the mortgage as to the remainder 
of the notes held by him. After amendment of the 
answer and counter-claim, testimony was taken before 
a Master and report made. The Chancellor rendered 
final decree in the following language: 

“This cause coming on to a final hearing on the 
Bill of Complaint, and the Amended Answer, and 
Counterclaim of the defendant, W. H. Wright, the 
reply of Complainant to said Amended Answer, 
Decrees Pro Confesso against the defendants, Geo. 
J. Merdes and Leah B. Merdes, his wife, and the 
General Master’s Report of the testimony and his 
findings thereon together with the exceptions 
thereto filed by the defendant, W. H. Wright, and 
after argument on said exceptions and being fully 
advised in the premises, the Court finds: 

1. That on the 12th day of July, 1925, the 
defendant, W. H. Wright was the owner of the 
property described in the Bill of Complaint and 
was indebted to the complainant, George P. 
Wright, in the sum of $9,000.00 for past services 
rendered and improvements, made on said prop- 
erty, and in consideration of said indebtedness 
entered into an agreement in writing, which is at- 
tached to the Master’s Report as Complainant’s 
Exhibit “4” in which he agreed to pay said in- 
debtedness by the payment of $3,000.00 in cash on 
or before August 31, 1925; and by assigning to 
George P. Wright two promissory notes for the 
principal sum of $3,000.00 each, payable, one, on or 
before September 1, 1926, and one, on or before 
September 1, 1927, to be given by Geo. J. Merdes 
to W. H. Wright, as part of the purchase price of 
said property. 

2. That defendant, W. H. Wright, sold the 
aforesaid property to defendant, Geo. J. Merdes 
and as part of the purchase price took from said 
Merdes his five promissory notes numbered 1 to 
5, dated August 17, 1925 and for the principal 
sums and with the maturities respectively, as 
follows: No. 1 for $9,000.00 due one year after 
date; No. 2 for $3,000.00 due one year after date; 
No. 3 for $12,000.00 due two years after date; No. 
4 for $3,000.00 due two years after date; No. 5 
for $15,000.00 due three years after date, aggre- — 
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gating the principal sum of $42,000.00. 

3. That, pursuant to the agreement aforesaid 
and at the request of George P. Wright, W. H. 
Wright endorsed to Maggie N. Wright the wife of 
George P. Wright, notes numbered 2 and 4 and 
retained notes numbered 1, 3 and 5. 

4. That the notes held by complainant, Maggie 
N. Wright, were not paid when due nor within 
thirty days after becoming due and that said com- 
plainant exercised the option granted in the mort- 
gage to declare the whole amount of principal 
and interest on said notes to be due and pay- 
able and employed her solcitor to foreclose the 
mortgage as to the notes held by her. 

5. That on the date of the Master’s hearing, 
to-wit: on the 4th day of November, 1927, there 
was due to complainant on said notes the sums of 
$6,000.00 for principal, $865.28 for interest from 
February 17, 1926, to November 4, 1927, and 
$693.26 as a reasonable fee for her solicitor for his 
services herein, making a total due to complainant 
as of said date of November 4, 1927, in the amount 
of $7,558.54. 

6. That the payments on the notes held by de- 
fendant, W. H. Wright, were not paid when due 
nor within thirty days after becoming due and 
that said defendant exercised the option grant- 
ed in the mortgage to declare the whole amount 
of principal and interest on said notes to be due 
and payable and employed his solicitor to foreclose 
the mortgage as to the notes held by him. 

7. That on the date of the Master’s hearing, to- 
wit: on November 17, 1927, there was due to said 
defendant on said notes the sums of $36,000.00 for 
principal; $5,295.73 for interest from February 
17, 1926, to November 17, 1927, and $1,500.00 
as a reasonable fee for his services herein, making 
a total due to defendant W. H. Wright, as of said 
date of November 17, 1927, in the amount of $42,- 
795.73. 

- 8. That the defendant, W. H. Wright, attached 
to the interrogatories propounded to him the orig- 
inal mortgage, together with the notes retained by 
him and secured thereby, and said interrogatories 
with said mortgage and notes attached thereto 
were returned to the office of the Clerk of this 
Court, but were lost in said Clerk’s office and by 
stipulation of counsel a copy of said interroga- 
tories-were submitted to the Master and embodied 
in his report with the provision that the photo- 
static copies of the notes and mortgage attached 
to the Bill of Complaint certified by the Clerk of 
this Court to be a true copy from his record, should 
by reference become a part of said copy of said in- 
terrogatories. 


WHEREFORE, IT IS ORDERED, ADJUDG- 


ED AND DECREED That the defendant, Geo. J. 
Merdes, do pay to the complainant, Maggie N. 
Wright, the sum of $6,000.00 for principal, $865.28 
for interest to November 4, 1927, with interest 
from said date until paid, and the further sum 
of $693.26 as a reasonable fee for her solicitor for 
his services herein, and 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the defendant, Geo. J. Mer- 
des, do pay to the defendant, W. H. Wright, the 
sums of $36,000.00 for principal; $5,295.73 for in- 
terest to November 17, 1927, with interest from 
said date until paid, and the further sum of $1,- 
500.00 as a reasonable fee for his solicitor for his 
services herein, and if defendant, Geo. J. Merdes, 
shall fail to pay said sums or either of them to 
complainant and to defendant, W. H. Wright, with- 
in five days from the date of this decree. 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the said mortgaged prem- 
ises, to-wit: 

All that tract of land situate in Dade County, 
State of Florida, described as follows: The North- 
east Quarter (NE14) of the Northwest Quarter 
(NW14,) of Section Twenty-nine (29), Township 
Fifty-six (56) South, Range Thirty-nine (39) 
East, containing Forty (40) acres, more or less. 
be sold by James R. Cooper, General Master in 

Chancery, to whom said cause was heretofore re- 
ferred, at public outcry before the South door of 
the County Court House in Miami on a legal sales 
day between the legal hours of sale to the highest 
bidder for cash after advertising said sale once 
a week for four consecutive weeks in a news- 
paper published in Dade County, and in the event 
of such sale, 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the defendants, Geo. J. Mer- 
des and Leah B. Merdes, his wife, and all per- 
sons claiming by, through or under them since 
the date of filing of notice of Lis Pendens herein 
be and they hereby are forever barred and fore- 
closed of all right, title, equity and Equity of Re- 
demption in and to said mortgaged property, and 
in the event of such sale and its confirmation by 
the Court. 

ITIS FURTHER ORDERED, ADJUDGED 
AND DECREED that said General Master do exe- 
cute and deliver to the purchaser his Master’s 
Deed to said property and out of the proceeds of 
said sale that he pay: 

1. The costs of this suit, including his fees 
and commissions. 

2. To complainant for her solicitor’s fee the 
sum of $693.26, hereinabove found to be due as 
a reasonable fee for his services herein; 
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3. To complainant the amount of principal and 
interest due on the aforesaid note No. 2, for the 
principal sum of $3,000.00 due on or before one 
year after date; to defendant, W. H. Wright, for 
his solicitor’s fee the sum of $375.00, said sum 
being one-fourth of the sum herein allowed for 
said fee, to defendant, W. H. Wright, the amount 
of principal and interest due on aforesaid note No. 
1 for the principal sum of $9,000.00 due on or be- 
fore one year after date, and if the proceeds of 
said sale shall not be sufficient to pay all of the 
sums in this paragraph mentioned, then to pay 
one-fourth of said proceeds to complainant and 
the balance to defendant, W. H. Wright, for his 
solicitor’s fee and principal and interest as afore- 
said; 

4. To complainant the amount of principal and 
interest due on the aforesaid note No. 4 due on or 
before two years after date for the principal sum 
of $3,000.00; to defendant, W. H. Wright for his 
solicitor’s fee the sum of $500.00, said sum being 
one-third of the total sum herein allowed for said 
fee, to defendant, W. H. Wright, the amount of 
principal and interest due on aforesaid Note No. 
3 due on or before two years after date for the 
principal sum of $12,000.00 and if the proceeds of 
said sale shall not be sufficient to pay said sums 
in full, then to pay one-fifth of said proceeds to 
Complainant and the balance to defendant, W. H. 
Wright, for his solicitor’s fee and principal and 
interest as aforesaid. 

5. To Defendant, W. H. Wright, for his solic- 
itor’s fee the sum of $625.00 said sum being the 
balance of the sum of $1,500.00 herein allowed for 
said fee and being fifteen-thirty-sixths of said fee, 
and to defendant W. H. Wright the amount of prin- 
cipal and interest due on the aforesaid note No. 
5 due on or before three years after date for the 
principal sum of $15,000.00. 

6. In the event that the proceeds of such sale 
are insufficient to pay all of the amounts here- 
inabove ordered to be paid, then the said Master 
shall apply the proceeds of sale in the manner and 
order and in accordance with the priorities here- 
inabove named, so far as the same shall reach. 

And in the event of a balance remaining out 
of the proceeds of said sale after the payments 
hereinabove ordered have been made, 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that said General Master do pay 
said balance into the Registry of this Court sub- 
ject to the further orders of the Court and that 
he make to the Court a full and complete report 
of all his acts and doings herein. 

IT IS FURTHER ORDERED AND DECREED 
that this decree do operate as a ruling on the afore- 


said exceptions to the Master’s Report herein. 
DONE AND ORDERED at Chambers, Miami, 
Florida, this 22nd day of May, A. D. 1928.” 

There is substantial evidence disclosed by the tran- 
script to sustain the findings of the Chancellor. We 
find no reversible error in the Chancellor’s ruling on 
exceptions to the Master’s Report. 

It appears that the Chancellor applied the proper 


legal principles in determining the rights of the parties. | 


This Court, in the case of Wilson & Herr vs. Hay- 
ward, 6 Fla. 171, say: 

“In case of a mortgage to secure notes payable 
at different periods the note which first falls due 
has the prior right to be satisfied out of the mort- 
gaged property, unless there is some peculiar 
equity attached to the notes of subsequent date, 
and so as to the other notes.” 

This rule was referred to with approval in Polk 
County National Bank vs. Darrah, 52 Fla. 581, 42 So. 
323, and again in Kissimmee Everglades Land Co. vs. 
Carr, 88 Fla. 387, 102 So. 335. In the latter case, the 
Court say: 

“Where a series of notes are secured by mort- 
gage, such notes, in foreclosure proceedings in 
equity, will not be ordered paid in the order of 
their maturity if equitable considerations require 
a different order of payment.” 

In the instant case there are no equitable considera- 
tions which require a different order of payment other 
than that which was adopted as the rule by this Court 
in the case of Wilson & Herr vs. Hayward, supra. The 
contract between the parties shows that George P. ac- 
cepted from W. H. two notes for $3,000 each in pay- 
ment of $6,000 indebtedness. It was agreed that he 
should have notes of certain maturities and so taking 
and accepting such notes, he was entitled to enjoy such 
priorities as to the whole sum secured by the mortgage 
which such maturities would confer upon him, and the 
legal right to such priorities passed to Maggie N., who 
was the legal holder of the notes, but who held the 
legal title to the same only in trust for George P. 

Maggie N. and George P. filed notice of appeal on 
assignments of error. W. H. assigned cross assignments 
of error. 

In short, Maggie N. and George P. contend that the 
assignment of the two notes by W. H. to Maggie N. 
vested in Maggie N. the right of priority in payment 
and satisfaction of the two notes before W. H. would 
be entitled to any of the proceeds from the sale of 
the mortgaged property under foreclosure. W. H. con- 
tends that the assignment and endorsement of the 
notes to Maggie N. was without consideration, which 
contention was without merit, as the notes were as- 
signed and endorsed by him in payment of an existing 
debt, at the direction of the creditor. W. H. further 
contends that Maggie N. and George P. are only en- 
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titled to a decree for an amount to one-seventh of the 
proceeds of the sale and that he is entitled to a decree 
for six-sevenths of the proceeds of the sale. The chan- 
cellor found otherwise and the record amply sustains 
his findings. 

Under the rule as enunciated by this Court in the 
case of Brett vs. First National Bank of Marianna, 120 
Sou. 554; and Brooks vs. Roberts, 120 Sou. 765, both of 
which opinions were filed during the January Term 
1929 of this Court, neither the Bill of Complaint, the 
allegations of the Answer, nor the proof support find- 
ings either for the appellants or appellees for solicitors’ 
fees. 

For the reasons above stated the decree of the 
Chancellor should be affirmed as to all matters except 
in so far as the same provides for the payment of so- 
licitors’ fees. The Chancellor may allow the Bill amend- 


ed and receive proof of solicitors’ fees and thereupon 
amend the decree to conform to his findings on such 
proof and in harmony with the opinion in the case of 
Blount Bros. Realty Co. vs. Eilenberger, which opinion 
was filed in this Court on October 25th, 1929, in re- 
gard to solicitors’ fees and when so reformed, if so re- 
formed, the decree shall stand affirmed, and it is so 
ordered. 

Affirmed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed November 5, 1929. 

An appeal from the Circuit Court for Dade County, 
W. L. Freeland, Judge. 

Brown, Wood & Bowen, for Appellants; 

Frank L. Butts, for Appellees. 
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SECTION 613.—LIENS FOR TAXES 


(The following is being republished as being of interest to the Bar of Florida.) 


Section 613. VIII—47—4435 


T. D. 4275 


REGULATIONS GOVERNING THE RELEASE 
OF FEDERAL TAX LIENS. 
Section 3186 of the Revised Statutes further 
amended by section 613 of the Revenue Act of 1928. 
TREASURY DEPARTMENT, 
Office of Commissioner of Internal Revenue, 
Washington, D. C. 
To Collectors of Internal Revenue and Others Con- 
cerned: 

Section 3186 of the Revised Statutes, as amended, 
is further amended by section 613 (entitled “Lien for 
taxes”) of the Revenue Act of 1928 to read as follows: 

Sec. 3186. (a) If any person liable to pay any tax 
neglects or refuses to pay the same after demand, the 
amount (including any interest, penalty, additional 
amount, or addition to such tax, together with any 
costs that may accrue in addition thereto) shall be a 
lien in favor of the United States upon all property 
and rights to property, whether real or personal, be- 
longing to such person. Unless another date is specific- 
ally fixed by law, the lien shall arise at the time the as- 
sessment list was received by the collector and shall 
continue until the liability for such amount is satisfied 
or becomes unenforceable by reason of lapse of time. 

(b) Such lien shall not be valid as against any mort- 
gagee, purchaser, or judgment creditor until notice 
thereof has been filed by the collector— 

(1) In accordance with the law of the State or Ter- 
ritory in which the property subject to the lien is sit- 
uated, whenever the State or Territory has by law 
provided for the filing of such notice; or 

(2) In the office of the clerk of the United States 
district court for the judicial district in which the prop- 
erty subject to the lien is situated, whenever the State 
or Territory has not by law provided for the filing of 
such notice; or 

(3) In the office of the clerk of the Supreme Court 
of the District of Columbia, if the property subject to 
the lien is situated in the District of Columbia. 

(c) Subject to such regulations as the Commission- 
er of Internal Revenue, with the approval of the Sec- 
retary of the Treasury, may prescribe, the collector 
of internal revenue charged with an assessment in 
respect of any tax— 

(1) May issue a certificate of release of the lien if 
the collector finds that the liability for the amount 
assessed, together with all interest in respect thereof, 


has been satisfied or has become unenforceable; 


(2) May issue a certificate of release of the lien if 


there is furnished to the collector and accepted by him 
a bond that is conditioned upon the payment of the 
amount assessed, together with all interest in respect 
thereof, within the time prescribed by law (including 
any extension of such time), and that is in accord- 
ance with such requirements relating to terms, condi- 
tions, and form of the bond and sureties thereon, as 
may be specified in the regulations; 

(3) May issue a certificate of partial discharge of 
any part of the property subject to the lien if the col- 
lector finds that the fair market value of that part 
of such property remaining subject to the lien is at 
least double the amount of the liability remaining un- 
satisfied in respect of such tax and the amount of all 
prior liens upon such property. 

(d) A certificate of release or of partial discharge 
issued under this section shall be held conclusive that 
the lien upon the property covered by the certificate is 
extinguished. 

(e) The Commissioner of Internal Revenue, with 
the approval of the Secretary of the Treasury, may by 
regulation provide for the acceptance of a single bond 
complying both with the requirements of section 272 (j) 
of the Revenue Act of 1928 (relating to the extension 
of time for the payment of a deficiency), or of any 
similar provisions of any prior law, and the require- 
ments of subsection (c) of this section. 

(f) Subsections (c), (d), and (e) of this section 
shall apply to a lien in respect of any internal-revenue 
tax, whether or not the lien is imposed by this section. 

In accordance with the provisions of subsections 
(c).and (e), supra, the following regulations are here- 
by prescribed: 


The collector of internal revenue to whom is charg- 
ed an assessment in respect of any internal-revenue tax 
shall issue a certificate of release of the tax lien when- 
ever he finds that the liability for the amount assessed 
(together with all interest in respect thereof) has been 
satisfied or has become unenforceable. The word “un- 
enforceable” as here used means unenforceable as a 
matter of law, and not merely uncollectible or unen- 
forceable as a matter of fact. Tax liabilities frequently 
are unenforceable in fact for the time being, due to the 
temporary nonpossession by the taxpayer of discover- 
able property or property rights. In all cases the lia- 
bility for the payment of tax continues until satisfac- 
tion of the tax in full or until the expiration of the 
statutory period for collection, including such period 
as the taxpayer by consent in writing may agree with 
the Commissioner shall constitute the time within 


which the tax assessed may lawfully be collected. Col- - 
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lectors should continue to investigate carefully all cases 
of delinquent taxpayers where notice of lien has been 
filed, with a view of obtaining, before the expiration of 
the collection period, such written consent for the ex- 
tension of the collection period, whenever it is reason- 
ably possible that the taxpayer may, in the future, ac- 
quire property or property rights from which the tax 
liability may be satisfied. 

The collector may in his discretion issue a certifi- 
cate of release of the tax lien if he is furnished and ac- 
cepts a bond that is conditioned upon the payment of 
the amount assessed (together with all interest in res- 
pect thereof) within the time agreed upon in the bond, 
but not later than six months prior to the expiration of 
the statutory period for collection, including any period 
for collection agreed upon in writing by the Commis- 
sioner and the taxpayer. The form of any bond so fur- 
nished shall be the standard form (Form 1131), en- 
titled “Bond for release of Federal tax lien,” and shall 
be executed by a surety company holding a certificate 
of authority from the Secretary of the Treasury as an 
acceptable surety on Federal bonds. 

The collector may also in his discretion issue a cer- 
tificate of discharge of any part of the property sub- 
ject to the tax lien if he finds that the fair market 
value of the part of the property not released from such 
lien is at least double the amount of the existing liabil- 
ity in respect of such tax plus double the amount of all 
liens prior to that of the tax lien. In general, fair market 
value is that amount which one ready and willing but 
not compelled to buy would pay to another ready and 
willing but not compelled to sell the property. Collec- 
tors must be conservative in determining property 


values and should make careful inquiry with respect 
thereto. 

In cases where the collector issues a certificate of 
release of tax lien and at the same time an extension 
of time is granted for the payment of the deficiency in 
tax pursuant to the provisions of section 272(j) of the 
Revenue Act of 1928 or section 274(k) or 308(i) of the 
Revenue Act of 1926, a single bond may be accepted by 
the collector conditioned upon the payment of 
the amount assessed (together with all interest 
in respect thereof) in accordance with the terms 
of the extension and not later than six months 
prior to the expiration of the statutory period for col- 
lection, including any period for collection agreed upon 
in writing by the Commissioner and the taxpayer. Form 
1131, hereinbefore mentioned, shall be used in these 
cases and shall be modified to meet the circumstances. 
Where a certificate of release of the tax lien has been 
issued by the collector, and the bond furnished to and 
accepted by the collector fully protects the interests 
of the United States with respect to the tax assessed, 
no additional bond will be required by the Commis- 
sioner as a condition to the granting of an extension of 
time for the payment of the deficiency in tax under 
the provisions of section 272(j) of the Revenue Act of 
1928 or section 274 (k) or 308(i) of the Revenue Act of 
1926. 


ROBT. H. LUCAS, 
Commissioner of Internal Revenue. 
Approved November 13, 1929. 
A. W. MELLON, 
Secretary of the Treasury. 
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OTHER CASES 


OF INTEREST 


(Under this heading the Law Journal will publish various 


decisions of particular interest to the bar.) 


LORA L. LASSETER, joined by 
her husband, PLATT A. LASSETER, 
O. C. RICHARDSON and D. A. 
STEARNS, 

Complainants, 

Vv. Case No. 28895. 
DADE COUNTY SECURITY COMPANY, 
a Building and Loan Association, 
organized under the laws of the 
State of Florida; ERNEST AMOS, 
as Comptroller of the State of 
Florida; FRANK A. CHASE, and 
E. M. PORTER, 
Defendants, 
ORDER DENYING MOTIONS TO DISMISS BILL 

The above styled and entitled cause comes on be- 
fore this court upon motions to dismiss, filed by the 
above named defendants, and it is apparent to this 
court that if it refuses to take jurisdiction that it is 
likely to provoke a petition for mandamus, and that to 
assume jurisdiction will likely provoke a petition for 
a writ of prohibition, either of which would be a mat- 
ter to be dealt with by the higher tribunal of this 
state. 

The above styled cause is a suit brought for the 
appointment of a court reeciver and for general relief 
against the Dade County Security Company, a build- 
ing and loan association of this state; Ernest Amos, as 
comptroller of the State of Florida; Frank Chase and 
E. M. Porter. 

The defendant, Ernest Amos, as comptroller has 
filed a motion to dismiss as to him upon several grounds 
which in brief and in substance are that 

First, that this court is without jurisdiction to en- 
tertain this cause against the comptroller because 

(1) he can be sued only in a court within the 
jurisdiction of which is located the seat of govern- 
ment of this state, 

(2) he is sued as a state agent, and as such 
the suit is against the State of Florida, against 
which no suit can be maintained, 

(3) this court does not have jurisdiction of 
the subject-matter, i.e., to appoint a receiver of a 
building and loan association, for which the state 
comptroller has appointed a receiver (or liquida- 
tor) and which appointment has been confirmed; 
and for equitable relief. 

The other defendants have also filed a motion to 
dismiss which in substance is the third ground last 
above mentioned. 


The facts admitted appear to be that the comp- 
troller had taken possession of the defendant building 
and loan association of this state and county, that he 
appointed a receiver of such association, and that such 
appointment has been confirmed by this court, and 
that such receiver appointed by the comptroller is not 
a judicial receiver. 

We are not concerned with the validity of the act 
of the comptroller taking charge and appointing a re- 
ceiver, as that is not in anywise attacked. but on the 
other hand, appears to have been a valid and regular 
proceeding. 

“The immunity of a state from suit is abso- 
lute and unqualified, and the constitutional pro- 
vision securing it is not to be so construed as to 
place the state within the reach of the process 
of the court. Accordingly, suits against officers 
of a state as representing the state in action and 
liability, where the state, although not a party 
to the record, is the real party against which 
relief is sought, and where a judgment for the 
plaintiff, although nominally against the defend- 
ant as an individual, could operate to control the 
action of the state or subject it to liability, are 
suits against the state.” 

Hampton v. State Board of Education, 105 So. 
323. 

“The immunity of the state from suit applies 
where a contract or property interest of the state 
is involved.” 

Railroad Com’rs v. Pensacola & R. A. Co., 24 
Fla. 491, 5 So. 129. 


See: Louisville & N. R. Co., v. Railroad | 


Comrs. 63 Fla. 491; 58 So. 543. 

“An action or suit brought against state offic- 
ers in their official capacity is not a suit against 
a state that is forbidden by law unless express 
consent of the state is duly given,” 

(1) where the suit is to enjoin state officials from 
enforcing an unconstitutional law, 

(2) where it is sought to require the cancellation 
of a void tax sale certificate by an officer auth- 
orized by law to make the cancellation, where 
there was no duty by law to cancel a tax deed held 
by the state, 

(3) where it is sought to compel the performance 
of a duty required by statute, 

(4) where the officer acts tortiously or without, 
or in excess of, or in violation of, authority given, 
(5) where an officer unlawfully withholds prop- 
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erty of another, an action may be maintained 
against the officer, but does not bind the sover- 
eignty, 

(6) where rights are conferred by statute and the 
officer violates or abuses his authority under the 
statute to the injury of rights conferred by 
statute, 

(7) where the title to state property has been vest- 
ed by statute in state officials, as trustees, with 
express duties to perform, suits with reference to 
such trust duties are not suits against the state, 

“But where the suit involves a contract or prop- 
erty right of the state with reference to property 
owned and held by the state, the suit is in legal 
effect a suit against the state, though it be 
brought against officers, and it cannot be main- 
tained in so far as it affects property rights of 
the state, or seeks to enforce a contract made by 
or for the state, unless the consent of the state 
be duly given. 

“Section 22, Article 3, of the state constitu- 
tion of Florida provides as follows: 

“ “Provision may be made by general law for 
bringing suit against the state as to all liabili- 
ties now existing or hereafter originating.’ ” 

“The Legislature is the proper body to auth- 
orize suits against the state.” 

Hampton v. State Board of Education, 105 So. 
323. 

“A state cannot be sued without its consent. 
By saying that the state cannot be sued, it is not 
meant that no judicial action whatever can be 
taken against the state. In speaking upon this 
subject the supreme court of the United States, 
in the conclusion of its opinion in the case of Hans 
v. Louisiana, 134 U. S. 1, 10 Sup. Ct. 504, say: 

“ “To avoid misapprehension, it might be prop- 
er to add that although the obligations of a state 
rest for their performance upon its honor and good 
faith, and cannot be made the subjects of judicial 
cognizance, unless the state consents to be sued, 
or comes itself into court, yet, where property or 
rights are enjoyed under a contract or grant made 
by a state, they cannot be wantonly invaded. While 
the state cannot be compelled by suit to perform its 
contracts, any attempt upon its part to violate 
property or rights acquired under its contract may 
be judicially resisted, etc.’ ” 

Bloxham v. Fla. Cent. & P. R. Co., 17 So. 902 
(text) 918. 

“But action taken by an administrative officer 
or board must not only be in accordance with or- 
ganic law, but it must conform to applicable valid 
statutes, and must be reasonable in its operation. 
Such administrative action is also subject to ju- 
dicial review as to matters that are not conclud- 


ed by the exercise of administrative discretion and 
action. Even though the law gives to adminis- 
trative action the effect of prima facie reasonable- 
ness, the courts may inquire into the reasonable- 
ness of the action. If in appropriate judicial pro- 
ceedings it clearly appears that the administrative 
action complained of is an abuse of discretion and 
is not in fact reasonable, it will not be enforced, 
and it may be anulled or checked. Administrative 
discretion and action involving matters of mere 
expediency not amounting to unreasonableness or 
illegality will in general not be interfered with by 
the courts.” 

State v. Louisville & N. R. Co. 57 So. 175 (text) 
192. 

“When officers of the state act under invalid 
authority, or exceed or abuse their lawful author- 
ity, and thereby invade private rights that are 
secured by the Constitution, an action to redress 
injuries caused by the unauthorized act is not a 
suit against the state, since the acts of officials 
that are not legally authorized, or that exceed or 
abuse authority or discretion conferred upon them, 
are not acts of the state.” See Croom v. Pen- 
nington & Evans, 59 Fla. 473, 52 So. 957. 

Louisville & N. R. Co. v. Railroad Com’rs. 58 
So. 543. 

In support of the first of the above mentioned 
objections the case of State ex rel ,Anderson v. Parks, 
113 So. 702, is relied upon. The court in that case held 
that the Board of Law Examiners could only act in 
Leon County at the seat of government, and that the 
place of the performance of its functions became an 
element of them and that a writ of prohibition would 
issue against a suit in mandamus brought elsewhere. 

It may be that the Bar Examiners could only func- 
tion in Tallahassee, but the duties of the Comptroller 
are far more onerous and the constitutional provisions 
concerning him are: 

“The Governor shall be assisted by adminis- 
trative officers as follows: A Secretary of State, 
Attorney General, Comptroller, etc. * * * ” 

Art. 4, Sec. 20, Constitution of Florida. 

“The Comptroller shall examine, audit, ad- 
just and settle the accounts of all officers of 
the State and perform such other duties as may 
be prescribed by law.” 

Art. 4, Sec. 23, Constitution of Florida. 

“The Governor, Supreme Court and all the ad- 
ministrative officers of the Executive Depart- 
ment shall keep their offices at the Seat of Gov- 
ernment. * * * ” 

Art 16, Sec. 10, Constitution of Florida. 

His office is to be at the seat of government but 
the duties imposed upon him by statute carry him from 
Key West to Apalachicola. He has duties to perform 
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by virtue of his office, at his office and out of and 
away from his office. 

A further distinction between the bar examiners 
case and the case in-hand is that in the former case 
the Circuit Court of Hillsboro attempted to require the 
performance of an act which could only be done in Leon 
County, and which could be performed there, and not 
elsewhere. In the instant case the bill of complaint in 
nowise seeks to compel the performance of any act on 
behalf of the comptroller outside of Dade County, if in 
fact any act of any nature whatsoever. The bill seeks 
to have the court take possession of certain assets be- 
ing within its territorial jurisdiction, which are now 
in the possession of the “receiver” agent, or “liquida- 
tor” agent, of the comptroller, which assets were here 
before the comptroller took possession of them and are 
still here except for such funds as maybe in the hands 
of the state treasurer, but this is not a suit against 
the state treasurer. If the bill states any ground for 
equitable relief, it is upon a cause of action concerning 
property in Dade County, and acts or omissions to act 
occurring in Dade County. 

It is the conclusion of this court that the comptroll- 
er can be made a party-defendant to a suit in equity 
seeking the appointment of a receiver and for general 
relief brought in this forum, and that this action is not 
a suit against the State of Florida. 

The next question is whether or not this court has 
jurisdiction of the subject-matter, i.e., to appoint a re- 
ceiver of the building and loan association of this 
state, for which the state comptroller has appointed 
a receiver (or liquidator) and which appointment has 
been confirmed, and to grant equitable relief. 

To begin with it will be assumed for the purpose 
of disposing these motions that the bill has the stand- 
ing of a bill in equity. 

The headnotes in the case of Lovett v. Lovett, 112 
So. 768, are as follows: 

“The pleading, bringing a subject-matter be- 
fore the court sufficiently to authorize the exer- 
cise of its jurisdiction, need not necessarily be 
sufficient in law to withstand the test of de- 
murrer, but as a general rule it must state, as 
least inferentially, each material fact necessary 
to warrant the court to deliberate thereon and 
grant the relief accorded. 

“When it is said that a court has jurisdic- 
tion of the subject-matter and the parties to a 
cause, this-implies, generally speaking: (1) That 
the court has jurisdictional power to adjudicate 
the class of cases to which such case belongs; (2) 
that its jurisdiction has been invoked in the par- 

- ticular case by lawfully bringing before it the 

necessary parties to the controversy; (3). the con- 

troversy itself by pleading of some sort suffici- 
- , ent to that end; and (4) when the cause is one in 
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rem, the court must have jurisdictional power or 
control over the rest which is the subject of the 
controversy.” 

In speaking of equitable jurisdiction it is one of 
the primary equitable rules of jurisprudence that 

“equity takes notice of and protects especially 
trusts and equitable estates generally, etc.” 
-Fletcher’s Pl. & Pr. 4. 

“The Circuit Courts shall have exclusive orig- 
inal jurisdiction in all cases of equity.” 

Sec. 11, Art. 5, Constitution of Florida. 

In as much as the State Florida Banking Act and 
the authority of the comptroller to take possession of 
and appoint receivers of banking institutions of this 
state are similar to the National Banking Act (as it 
at one time existed), and the authority of the Comp- 
troller of Currency to appoint receivers of insolvent 
national banks, the respondents have submitted auth- 
orities upon the constructions given the National Bank- 
ing Act and similar laws of other states which are as 
follows: 

“As to those matters specified by the Federal 
Bank Act as authorizing the Comptroller to ap- 
point a receiver for a National Bank, his jurisdic- 
tion is exclusive.” 

Grant v. First National Bank of Grand Junc- 
tion. 111 Pac. 556 (Colo.) 

“Inasmuch as the rights of shareholders of a 
national bank are merged in the receivership, they 
must yield to his sound discretion and judgment.” 

Hulse v. Argetsinger, 12 Fed. (2nd) 933. 

“The legal machinery for this is a receiver 
appointed by the comptroller of the currency, 
and removable by him, in whom is vested all rights 
of receivership, to the exclusion of all other re- 
ceivers or assignees.” 

Boyd v. Schneider, 131 Fed. 223. 

However in the case of Merrill, as receiver of the 
First National Bank of Palatka v. National Bank of 
Jacksonville, 173 U. S. 1381; 48 Law Ed. 640, a case 
wherein the Comptroller of Currency of the U. S. 
made a ruling as to the payment of dividends to cred- 
itors of a bank which the Comptroller of Currency had 
taken possession of and for which he had appointed 
a receiver; and the National Bank of Jacksonville be- 
ing dissatisfied with the ruling of the Comptroller 
brought a bill in equity against the receiver of such 
bank, praying, among other things, for a pro-rata dis- 
tribution of the assets and it was 

“contended that the bill should have been dis- 
missed because of adequate remedy at law.” 
and the court held 

“As the controversy involved the question on 
what basis the dividends should have been de- 
clared, and therein the enforcement of the ad- 
ministration of the trust in accordance with law, 
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we have no doubt of the jurisdiction in equity.” 

“Assets of an insolvent debtor are held under 
insolvency proceedings in trust for the benefit of 
all his creditors and that a creditor on proof of 
his claim acquired a vested interest in the trust 
fund.” 

Chemical Nat’] Bank v. Armstrong, 16 U. S. 
App. 465, as cited in Merrill v. Nat’] Bank of Jack- 
sonville, supra. 

Upon investigation of the foregoing authorities it 
will be found that the federal cases and the Colorado 
case construe the National Banking Act and inasmuch 
as the power of Congress concerning the national 
banks is derived from the constitution of the United 
States by implication, (see McCulloch v. Maryland, 4 
Wheat. 316; 4 Law. Ed. 579) and the jurisdiction of 
those federal courts which are inferior to the Supreme 
Court of the United States derive their jurisdiction 
from acts of congress, while as to the State of Florida 
the reverse somewhat is true, i.e., the jurisdiction of 
the Circuit Courts are fixed by the constitution and the 
power of the legislature concerning banks is inherent 
subject to the limitations of our constitution, such cas- 
es are not controlling. 

“The Government (of the United States) is 
acknowledged by all to be one of the enumerated 
powers.” 

McCulloch v. Maryland, 4 Wheaton 415. 

“The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or 
to the people.” 

Art. 10, Constitution of the United States. 

“The judicial power of the United States shall 
be vested in one Supreme Court and in such in- 
ferior courts as the Congress may from time to 
time ordain and establish.” 

Art. 3, Sec. 1, Constitution of the United States. 

“All courts in this State shall be open so that 
every person for any injury done him in his lands, 
goods, person or reputation shall have remedy, by 
due course of law, and right and justice shall be 
administered without sale, denial, or delay.” 

Sec. 4, Declaration of Rights. 

“The powers of the government of the State 
of Florida, shall be divided into three departments: 
Legislative, Executive and Judicial; and no per- 
son properly belonging to one of the departments 
shall exercise any powers appertaining to either 
of the others, except in cases expressly provided 
for by this constitution.“ 

Article 2, Constitution of Florida. 

Some of the citations of the respondents are as 
follows: 

“As has been uniformly held by this court, the 
section of the act under consideration. was in- 


tended, so far as banking corporations are con- 
cerned, to supersede the provisions of the general 
insolvency act (see Crane v. Pacific Bank, 106 
Cal. 64, 70, 39 Pac. 251, 27 L. R. A. 562, and to 
be applicable in all cases of insolvency of such 
corporations.” 

People v. Bank of San Luis Oblipo, 97 Pac. 306 
(Cal.) 

“The ends of the law are satisfied, if the es- 
tate is administered in this way, whether the per- 
son charged with its administration be termed a 
banking commissioner, a trustee, or an assignee. 
The duties are the same. If any difference is to 
be found, it is in favor of the liquidation of banks, 
through and under the direction of the banking 
commissioner, rather than under a receiver ap- 
pointed by the court, * * * .” 

Cartmell v. Commercial Bank & Trust Co. 156 
S. W. 1048 (Ky.) 

which last mentioned case did not hold the court to be 
without jurisdiction of the subject-matter, but held 
that no cause was stated sufficient to invoke the exer- 
cise of the court’s jurisdiction. 

“Of course, if the commissioner does not act 
and the directors refuse to take the initiative, a 
court of chancery would undoubtedly have the 
right to appoint a receiver for the preservation of 
the assets of the bank and the protection of the 
interests of the creditors, upon a proper showing 
and request on the part of the creditors.” 

Cartmell v. Commercial Bank & Trust Co. 156 
S. W. 1048 (Ky.) 

“The language of the statute 
“ “the receiver, under the direction of the bank 
commissioner, shall take charge of such bank and 
its assets and wind up the affairs and business 
thereof,’ 
indicates an exclusive power in the bank commis- 
sioner, except as otherwise provided. 

“The statutory scheme of bank supervision 
appears to have been constructed on the idea of 
plenary power in the bank commissioner to take 
charge of all the affairs of an insolvent bank, and, 
unhampered by the interference of other authori- 
ties, to liquidate its assets and pay its depos- 
itors and other creditors.” 

Labette Co. Com’rs. v. Peterson, 235 Pac. 848 
(Kans.) 

but the decision further reads ° 

“The conclusion reached takes nothing from 
the powers of a court on general jurisdiction to 
make a judicial inquiry touching the dissipation 
of a bank’s assets by or through a receiver, his 
clerks, assistants, attorneys, etc., in a proper pro- 
ceeding for that purpose.” 

“This court, in a well-considered opinion writ- 
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ten by the late Justice Kane, in the case of State 
ex rel. Short, Attorney General v. Norman, Judge, 
86 Okla. 36, 206 P. 522, review at length the 
constitutional provisions and the acts of the legis- 
lature upon this subject, and in that case the bank 
commissioner found and declared thd Bank of 
Commerce of Okmulgee, Okla., to be insolvent, and 
proceeded to take possession thereof with all its 
assets for the purpose of winding up its affairs 
and to enforce the personal liability of its stock- 
holders, officers, and directors, and _ instituted 
suits against the stockholders and directors of the 
bank for the purpose of reducing its assets to cash 
and paying the unsecured depositors, as provided 
by law, and instituted an action against one of the 
stockholders to recover the double liability as 
prescribed by statute, which action was contest- 
ed by the stockholder, who applied to District 
Judge Norman for the appointment of a receiver to 
take charge of the assets of the bank, and a re- 
ceiver was appointed by Judge Norman, and the 
above action was brought by the Attorney General 
for a writ of prohibition, prohibiting the district 
judge from interfering with the due administra- 
tion of the affairs of the bank through the bank 
commissioner, and the court granted the writ, and 
by its order made it permanent.” 

Kinbried v. State ex rel. 233, Pac. 420 (Okla.) 

“The system of laws vitalizing the constitu- 
tional mandate being special acts applying only to 
banks and trust companies, they supersede the pro- 
visions of the general laws relating to the disso- 
lution and winding up the affairs of other corpora- 
tions.” 

State ex rel. Short, Atty. Gen. v. Norman, Dist. 
Judge, 206 Pac. 522 (Okla). 


but in these last two cases above mentioned the acts 
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which last mentioned suit was a suit for a writ of 
mandamus which was denied and the court suggested 
that relief was obtainable for misfeasance, malfeas- 
ance and misconduct of a receiver appointed by the 
banking commissioner, by other proper proceedings. 

“A circuit court may not appoint a receiver un- 
less the commissioner has failed or refused to do 
so. This latter provision is strongly indicative of 
the legislative intent that the courts shall not 
interfere with the commissioner’s statutory jur- 
isdiction so long as he faithfully and promptly ex- 
ercises it. The method of winding up the affairs 
of the bank for the payment of debts and collec- 
tion of assets is full and complete, and should be 
liberally construed so as to effect the purposes 
designed. 

Abbot, Com’r of Banking v. Morris, 132 S. E. 
372 (W. Va.) 

“We are of the opinion that the intent was to 
make the jurisdiction of the commissioner and the 
receiver appointed by him (in some decisions de- 
nominated a ‘statutory receiver’) exclusive, and 
may not be defeated or subverted by any party in 
interest by resort to the courts, unless he has re- 
fused to act or is acting in such a way as to 
jeopardize the rights of the complainant.” (ib) 

but this case further reads 

“We are of the opinion that the intent was to 
make the jurisdiction of the commissioners and 
the receiver appointed by him exclusive and may 
not be defeated or subverted by any party in in- 
terest by resort to courts, unless he has refused 
to act or is acting in such a way as to jeopardize 
the rights of the complainant.” 

The expressions of our Supreme Court upon the 
law pursuant to which the comptroller has taken and 
holds possession of the property, are as follows: 


of the legislature were passed pursuant to constitu- 
tional mandate and not a case of conflict between 
court’s jurisdiction and an administrative officer. 

“In respect to the matters which the statute 
required the commissioner to submit to the dis- 
trict court, or to the district judge, if the court 
is not in session, he may stand in the position of 
a receiver appointed by the court. But, in all 
other matters pertaining to the administration of 
the affairs of an insolvent state bank which has 
voluntarily come into his hands under the _ pro- 
visions of article 371 of the Revised Statutes 1925, 
the banking commissioner exercises the duties and 
powers of an executive head of a department 
of the state government, and is not subject to the 
orders of any court other than the Supreme Court 
of the state.” 


Kenney v. Channcel State Bank, 288 S. W. 590 
(Texas) 


“There is nothing in the banking law of the 
State to prevent the Courts in a proper case from 
taking control of the assets of a banking corpora- 
tion and administering them through its receiver.” 

Ex parte Amos, 112 So. (text) 294 

“The question presented to this Court for de- 
termination is whether, under the broad general 
powers vested in the Comptroller and a receiver 
appointed by him under the provisions of section 
4162, R. G. S. of Florida, title to and jurisdiction 
over trust estates of which the closed bank was 
trustee prior to the appointment of a receiver, is 
vested in the receiver with power and authority 
to administer such estates under the direction of 
the Comptroller unless and until a substitute trus- 
tee shall have been appointed by a court of chan- 
cery having jurisdiction of the matter.” 

Power v. Amos, 114 So. 365. 

“The appointment of the receiver operates as 
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a suspension of the right to exercise the fran- 
chise of such bank, banking or trust company, and 
such, right ceases to exist unless and until it shall 
have been revived and reinstated under the direc- 
tion of the Comptroller or in pursuance to judg- 
ment or decree of a court of competent jurisdic- 
tion. 
“We further hold that the words 

“<‘The State Comptroller may forthwith designate 
and appoint a receiver to take charge of the as- 
sets and affairs of such bank’, 

imply and mean that the receiver in his repre- 
sentative capacity takes title to the assets and 
affairs of the institution, and the comptroller has 
complete discretionary power over them, subject 
to the other provisions of the act, and that the 
‘affairs’ of the bank include all business interests 
of the bank, including trust estates of every char- 
acter lawfully held by the Bank for which re- 
ceiver is appointed, and the receiver is charg- 
ed with handling such trust matters in the same 
manner in which the original trustee was charged 
with handling such matters until such time as a 
substitute trustee may be duly appointed by a 
Court of Chancery having jurisdiction of the mat- 


ter. The intervention of a Court of Chancery may 
be at any time invoked by the Comptroller or by 
any party interested in any particular trust in- 
volved.” (ib) 

In consideration of the premises, it is the opinion 
of this court that it has jurisdiction of both the sub- 
ject-matter and of the parties, and that the legisla- 
ture has no paramount authority over the judiciary and 
consequently cannot, and has not attempted, in this 
instance, to confer on any state agency, authority such 
as to deprive the judiciary of its innate, inherent, and 
constitutional powers, and 

IT IS THEREFORE CONSIDERED, ORDERED, 
ADJUDGED AND DECREED that the motion of the 
defendant, Ernest Amos, as Comptroller, and the mo- 
tion of the defendant, Dade County Security Company, 
Frank A. Chase and E. M. Porter to dismiss the bill, 
be and the same are hereby denied, and that the de- 
fendants and each of them, be and they are hereby 
allowed fifteen days in which to further plead. 

DONE AND ORDERED in Chambers, at Miami, 
Florida, this 21st day of December, A. D. 1929. 


PAUL D. BARNS, 
Circuit Judge. 
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